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THE 


CASE 

O F 

JAMES SOMMERSETT, 

A NEGRO. 

O N the 3d of December 1771, affidavits wer^ 
made by Thomas Walklin, Elizabeth Cade, 
and John Marlow, that James Sommerfett a 
negro was confined in irons on board a Ihlp called 
the Ann and Mary, John Knowles commander, lying 
in the Thames, and bound 'for Jamaica ; and Lord 
Mansfield, on an application fupported by thefe affida- 
vits, allowed a writ of habeas corpus^ direfied to Mr.. 
Knowles, and requiring him to return the body of 
Sommerfett before his lordfhip, with the caufe of 
detainer. 

Mr. Knowles on the 9th of December produced 
thebody of Sommerfett before Lord Mansfield, and re- 
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famed for caufe of detainer, that Sommerfett was the 
negro flave of Chaides Steuart Efquire, who had deli- 
vered Sommerfett into Mr. Knowles’s cufiodvj in order 
to ciarry him to Jamaica, and there fell him as a llave^ 
Affidavits were alfo made by Mr. Steuart and two 
other gentlemen, to prove that Mr. Steuart had pur- 
chafed Sommerfett as a flave in Virginia, and had 
afterwards brought him into England, where he left his 
mafler^s fervice ; and that his refufing to return, was 
the occaiion of his being carried on board Mr. 
Knowles’s fhip. 

Lord Mansfield chuflng to refer tlie matter to 
the determination of the Court of King’s Bench, Soni- 
merfett with fureties was bound in a recognizance for 
his appearance there on the ad day of the next Hillary 
term ; and his lordfliip allowed till that day for fettling 
the form of the return to the habeas corpus. Accord- 
ingly on that day Sommerfett appeared in die Court’ of 
King’s Bench, and then the follo^ving return waj 
read: 

JOHN KNOWLES, commander oftU^ 
** vefTcl called the Ann and Mary in the writ here- 
unto annexed, do molt humbly certify and return to 
our prefent mofl Serene Sovereign the King ; that at 
die dme herein after-mentioned of bringing the faid 
** James Sommerfett from Africa, and long before, 
there were, and from dience hitherto there have been, 
and flill are great numbers of negro flaveain Africa; 

« and 



C 5 ] 

^ and that during all the time aforefaid there hath 
** been, and fHll is a trade, carried on by his Majefty’s 
'' fubjedls, from Africa to his Majefty’s colonies or 
plantations of Virginia and Jamaica in America, 
and other colonies and plantations belonging to his 
Majefly in America, for the neceffary fupplying of 
the aforefaid colonies and plantations with negro 
flaves ; and that negro flaves, brought in the courfe 
of the faid trade from Africa to Virginia and Ja- 
maica aforefaid, and the faid other colonies and 
plantations in America, by the laws of Virginia 
and Jamaica aforefaid and the faid other colonies 
and plantations in America, during all the time 
aforefaid, have been, and are faleable and fold as 
goods and chattels, and upon the fale thereof have 
become and been, and are the Haves and property 
“ of the purchafers thereof, and have been, and are 
** faleable and fold by the proprietors thereof as goods 
and chattels. And I do further certify and return 
to our faid Lord the King, that James Sommerfett, 
‘‘ in the faid writ hereunto annexed named, is a negrO;» 
5* and a native of Africa; and that the faid James 
Sommerfett, long before the coming of the faid 
** writ to me, CO wit on the loth day of March in the 
** year of our Lord was a negro Have in Africa 
aforefaid, and afterwards^ to wit on the fame day 
and year laft aforefaid, being fuch negro flave^ 
was brought in the courfe of the faid trade as a 
negro Have from Africa aforefaid to Virginia afore- 
faid, to be there fold ; and aftci wards, to wk on 
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the day of Auguft in the year laH aforefaid, the 
faid James Sommcrfett, being and continuing fuch 
negro Have, was fold in Virginia aforefaid to one 
Charles Steuart Efquire, who then was an inha« 
** bitant of Virginia aforefaid; and that the faid 
“ James Sommeifett thereupon then and there became, 
and was the ncgio Have and property of the faid 
Charles Steaart, and hath not at any time fmcc 
been manumitted, enfranchifed, fet free, or dif- 
charged ; and that the faid James Somtnei*fctt, fo 
“ jbeing the negro (lave and property of him the faid 
Charles Steuart, and the faid Charles Steuart hav- 
** ing occafion to tranfad certain affairs and bufinefs 
of him the faid Charles Steuart in this kingdom^ 
he the faid Charles Steuart, before the coming of 
** the faid writ to me, to wit on the firll day of Odo- 
ber in the year of our Lord 1769, departed from 
America aforefaid, on a voyage for this kingdom, 
for the purpofe of tranfading his aforefaid affairs 
and bufinefs, and with an intention to return tQ 
America, as foon as the faid affairs and bufinefs 
** of him the faid Charles Steuart in this kingdom 
** fhouid be tranfaded, and afterw^ards, to wit on 
the icth day of November in the fame year, ar*: 
** rived in this kingdom, to wit in London, that is 
to fay, in the parifh of Saint Maiy Ic Bow in the 
ward of Cheap ; and that the faid Charles Steuart 
brought the faid James Sommerfett, his negro Have 
and property, along with him in the faid voyage, 
from America aforefaid to this kingdom, as the 

negro 
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negro flave and property of him the faid Charley 
Steuart, to attend and ferve him, during his hay 
‘‘ and abiding in this kingdom, on the occafon afore- 
faid, and with an intent to carry the faid James 
Sommerfett back again into America, with him 
the faid Charles Steuart, when the faid affairs and 
bufmefs of the faid Charles Steuart fhould be tranf- 
** adled ; which faid affairs and bufinefs of the faid 
Charles Steuart are not yet tranfafted, and the 
intention of the faid Charles Steuait to return to 
America as aforefaid hitherto hath continued, and 
hill continues. And I do further certify to our 
M faid Lord the J&ing, that the faid James Sommer- 
fett did accordingly attend and ferve the faid 
ff Chailes Steuart in this kingdom, from the time 
‘‘ of his faid arrival, until the faid James Sommer- 
fett’s departing and abfenting himfelf from the 
fervice of the faid Charles Steuart herein aftermen- 
tioned, to wit at London aforefaid in the parifh 
and ward aforefaid ; and that before the coming 
of this writ to me, to wit on the ih day of O^Ot 
<< ber in the year of our Lord 177T, at London 
f ‘ aforefaid, to wit in the parifh and ward aforefaid, 
the faid James Sommerfett, without the confent, 
and againh the will of the faid Charles Steuart, 
5* and without any lawful authority whatfoever, de- 
** parted and abfefited himfelf from the fervice of the 
faid Charles Steuart, and abfoiuteiy refufed to 
retui-n into the feiwice of the faid Charles Steuart, 
and ferve the faid Charles Steuart, during his day 

** flnrJ 
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and abiding in this kingdom, on the occafion 
aforefaid: Whereupon the faid Charles Steuart 
afterwards and before the coining of this writ to 
me, to wit on the 26th day of November in the 
year of our Lord 1771, on board the faid veiTei 
** called the Ann and Mary, then and flill lying in 
the river Thames, to wit at London aforefaid, in 
f* the pariih and ward aforefaid, and then and flill 
bound upon a voyage for Jamaica aforefaid, did 
deliver tjie faid James Sommerfett unto me, who 
then was, and yetis mafler and commander of the 
faid vefTel, to be by me fafcly and fecurely kept and 
carried and conveyed, in the faid vcfTel, in the 
faid voyage to Jamaica aforefaid, to he there fold 
as the Have and property of the faid Charles 
Steuart ; and that I did thereupon then and there, 
to wit at London aforefaid in the pariih g.nd ward 
aforefaid, receive and take, and h^ve ever fince 
kept and detained the faid James Sommerfett in 
my care and cuflody, to be carried by me in the 
“ faid voyage to Jamaica aforefaid, for the purpofe 
** aforefaid. And this is the caufe of my taking and 
detaining the faid James Sommerfett, and whofe 
** body I have now ready, as by the faid writ I am 
commanded.’’ 

After the reading of the return^ Mr. Serjeant 
‘Davy, one of the counfel for Sommerfett the negro, 
deiired time to prepare his argument again ft the Re- 
turn i and on account of the importance of the cafe^ 

tb? 
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die court poftponed hearing the obje£lions againft tlie 
return, till the 7 tli of February, and the recognizance 
fc^r the negro’s appearance was continued accord- 
ingly. On that day Mr. Serjeant Davy and Mr. 
Seijeant Glynn argued againft the return, and the 
further argument was pollponed till Eafter term, when 
Mr. Mansfield, Mr. Alleyne, and Mr. Hargrave, 
were alfo heard on the fame fide^ Afterwards Mr. 
Wallace and Mr. Dunning argued in fupport of th« 
return, and Mr. Serjeant Davy was heard in reply 
to them* The determination of the court was fuf- 
pended till the follovidng Trinity term ; and then 
the court was unanimoully of opinion again ft the re- 
turn, and ordered that Sommerfett fliould be dif^ 
charged. 

The following aigument, on the behalf of the 
negro, is not to be confidered as a fpecch adudly deli- 
vered ; for though the author of it, who was one of 
the counfel for the negro, did deliver one part of his 
argument in court without the aliiftance of notes ; yet 
his argument, as here publiihed, is entirely a written 
compolition. This circumftance is mentioned, left the 
author ftiould be thought to claim a merit, to which 
he has not the leaft title^r 
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T hough the learning and abilities of the geh- 
tlemen, with whom 1 am joined on this occa- 
fion, have greatly anticipated the arguments prepared 
by me; yet 1 truft, that the importance of the cafe 
will excufe me, for difclofing my ideas of it, according 
to the plan and order, which I originally found it con- 
venient to adopt. 

The cafe before the court, when exprelTed in few 
words, is this. Mr. Steuart purchafes a negro Have 
in Virginia, where by the law of the place negroes are 
flaves, and faleable as other property. He comes into 
England, and brings the negro with him. Here the 
negro leaves Mr. Steuart’s fervice without his confent ; 
and afterwards perfons employed by lum feize dte 
negro, and forcibly carry him on board a Ihip 
bound to Jamaica, for the avowed purpofc <-1 j 'anf- 
porting him to tliat illand, and there felling 
him as a flave. On an application by the negro’s 
friends, a writ of habeas corpus is granted; and in 

obe- 
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obedience to the writ he is produced before this courts 
and here fues for the reftitution of his liberty. 

The queflions, ariiing on this cafe, do not merely importance 
concern the unfortunate perfon, who is the fubjed of 
it, and fucli as are or may be under like unhappy cir- 
cumdances. They are highly interefting to the whole 
community, and cannot be decided, without having the 
mod general and important confequences ; without 
cxtenfive influence on private happinefs and publick 
fecurity. The right, claimed by Mr, Stcuart to the 
detention of the negro, is founded on the condition of 
flavery, in which he was before his mafter brought him 
into England ; and if that right is here recognized, 
domeftick flavery, with it’s horrid train of evils, may 
be lawfully imported into this country, at the difere- 
tion of every individual foreign and native. It will 
come not only from our own colonies, and thofe of 
other European nations; but from Poland, RdHa, 

Spain, and Turkey, from the coafl of Barbary, from 
the Weflern and Eaflern coafts of Africa, from every 
part of the world, where it flill continues to torment 
and diflionour the human fpecies. It will be tranlmit- 
ted to us in all it’s various forms, in all the gradations 
of inventive cruelty ; and by an univerfal reception of 
flavery, this country, fo famous for publick liberty, 
tyill become the chief feat of private tyranny, 

I M fpeaking on this cafe, I lhall arrange my obfer- points 
yadons under two heads. First I fliall confider the 

m the caic» 
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which Mr. Stciiart claims in the perfon of the 
negro. SrCON'OLy I fngll examine Mr. Steuart’s 
^lu^ilority to enforce that right, if he has any, byiin- 
prifonment of the negro and tranfporting him out of 
this kingdom, 'i he court's opinion in fav^our of the 
negro, on cltlier of the'e points, will entitle him to a- 
diicharge from tJ.e cuilody of Mr. Steuart. 

(jll:.) The drfl: point, concerning Mr. Steuart’s 
right in the perfon of thr negro, is the great one, and 
that which, depending ^ n a variety of confiderations, 
requires the peculiar attention of the court. Whatever 
Mr. oteuart's right may be, it fprings out of the con- 
dition of Havery, in which the negro was before his 
ariival in England, and wholly depends on the con- 
tinuance of that relation 5 the power of imprifoning at 
plcafure here, and oftraniporting into a foreign coun- 
try for fale as a ilave, certainly not being exercifeablc 
over an ordinary fervant. Accordingly the return fairly 
admits f.avery to be the foie foundation of Mr, 
Steuart'. claim ; and this brings thequelHon, as to the 
prefent lawfuincfsof llavcryin England, diredly before 
the corrt. It would have been more artful to have 
ailerted Mr, Sfeuart's claim in terms lefs explicit, and 
to have dated the ilavery of the negro before his 
coming into England, merely as aground for claiming 
him here, in the relation of a fervant bound to follow 
wherever his mailer fhould require his fervice. The 
cafe ^-eprefented in this clifguifed way, tho' in fub- 
fuiiKe the fame, wouM ha\ e been lefs alarming in it's 

hril 
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appearance, and niiglit have alFoided a better 
chance of evading the true queflion between the parties. 
But this arcifice, however convenient Mi. Steutjrt’s 
counfel may find it in argument, has not been adopted 
in tjie reiurn ; the cafe being there hated as it really 
is, with^'Uc any fuppreiiiun of fafls to conceal tiie 
great extent of Mr. oteuart^s ciaiir, or any colouring 
of language to hide the odious features of ilavcry in 
the feigned relation of an ordinary lervant. 

Bffore I enter upon the cnC|Uiry Into the prefent 
lawfulnefs of ilavery in England, I think it necelTary 
to make fome general obfervations on llavery. I mean 
however always to keep in view llavery, not as It is 
in the relation of a fubjed to an abfolutc prince, but 
only as it is in the relation of the loweh fpecies of for- 
vant to his maher, in any Rate whether free or other- 
wife in it’s form of government. Qreat confufion has 
enfued from difcourling on llavery, without due atten- 
tion to die dilTerence, betv/ecn the defpotifm of a 
fovercign over a whole people and that of one fuhjec'l 
o\'er anotaer. The former is foreign to the prefent 
cafe^ and therefore w'hcn I am deferibing Ravery, or 
obfendng upon it, I delire to be underRood as con- 
fining myfelf to the latter ; though from the connedion 
between the two fubjeds, fome of my obfer/ations 
may perhaps be applicable to both. 

Slavery has been attended in diirerent countries 
with circumlLances fo various, as to render it dilficult 
Cl 2. 
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to give a general dercription of it. The Romaa 
lawyer {a) calls llavery, a conftitution of the la-vj of na* 
tions^ by ^hich one is made fubjcci to another contrary t 9 
nature* But this, as has been often obferved by the 
commentators, is miJdaking the law by which flavery 
is conlHtuted for flavery itfelf, the caufe for the elFedl ; 
though it muft be confefTed, that the latter part of the 
definition obfcurcly hints at the nature of xlavery. 
Grotius {b) defctibes flavery to be, obligation tofernje 
another for life^ in conjtderation of being fuf plied ^ith the 
bare necejfaries of life* Dr. Rutherforth (r) rejeds this 
definition, as impl)^ing a right to dired only tiie la- 
bors of the Have and not his other ad ions. He 
therefore, after definhig defpotifm to be an ahenabh 
right to diredi all the anions of another^ from thence 
concludes, that perfedi Jla^ery is an obHgation to he fo 
directed*. This lafl definidon may ferve to convey a 
general idea of 11c. very ; but like that by Grotius, and 
many other definitions which I have feen, if underllood 
flridiy, will fcarce fuit any fpecies of flavery, to which 
it is applied. Befiaes, it omits one of llavcry’s fevereft 
and moft ufual incidents ; the quality, by which it in- 
volves all the ifiue in the misfortune of the parent. 
In truth, as 1 have already hinted, the variety of 
forms, in which flavery appears, makes it almoft im^ 
poilible to convey a jufl notion of it in the way of de- 

(^a) Big. Ub. 1. tit, •, Ic* 4. f, i, Servitus efi conftitutto jurh 
gentium^ qua quh dminlo alteso contra naturam Juhjkitur^ 

(b J Jur. Bell. lib. 2, c, 5. {* 2,7. 

(c ) luft. Nat, L,-b. X* c, %o, p. 474, 
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fimtion. There are however certam properties, which 
have accompanied flavery in moii places ; and by at- 
tending to thefe, we may always diftinguilh it, from 
the mild fpecies of domeilic fervice fo common and 
well known in our own country. I ihall Ihortly enu- 
merate the moll remarkable of thofe properties ; parti- 
cularly, fuch as char^derize the fpecies of flavery 
adopted in our American colonies, being that now- 
under the confidcration of this court. This I do, in 
order that a jufl conception may be formed, of the 
propriety with which I ihall impute to flavery the moft 
pernicious eifefts. Without fuch a previous expla- 
nation, the moft folid objeftions to the permiflion of 
flavery \yill have the appe^ance of unmeaning, though 
ipecious, declamation. 

Slavery always imports an obligation of perpetual 
fervice ; an obligation, which only the confent of the 
mailer can ,diflblve. — It generally gives to the mafler, 
an arbitrary power of adminillering every fort of cor- 
redion, however inhuman, not immediately afleding* 
the life or limb of the flave : fometimcs even thefe are 
left expofed to the arbitrary will of the mafler, or they 
proteded by fines, and other flight punifhments, 
too inconfiderable toreftrain the mailer’s inhumanity.-— 
It creates an incapacity of acquiring, except for the 
mailer’s benefit.— -it allows the mailer to alienate the 
perfon of the flave, in the fame manner as other 'pro- 
perty.— Laflly, it defeends from parent to child, with 
it’s fevere appendages.— On the mofl accurate 
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comparifon, there will be found n caching exaggerated 
in this reprefen tation of flavciy. The defcriplion 
agrees with almofi: every kind of ilavery, formerly or 
now exifting ; except only that remnant of the anci- 
ent flaver)% which Hill lingers in fome parts of Eu- 
rope, but qualified and moderated in favor of the Haver 
by the humane provifion of modern times. 

F ROM this view of the condition of Havery, it will 
be eafyto derive it^sdeftraftiveconfequences.— It cor- 
rupts the morals of the mailer, by freeing him from 
thofe refiraints with relpedt to his Have, fo neceiTarv 
for the contreui of the human paffions, fo beneficial in 
promoting the pradice and r^mfirmlng the habit of 
virtue. — It is dangeious to the mailer, becaufe his op- 
prelfion excites implacable refentmenc ' nd hatred in 
the Have, and the extreme mifery of his condition con- 
tinually prompts him torifquc the gratification of them, 
and his fituation daily farniihes the opportunity. — ^To 
the Have it communicates all the afilidions of life, 
without leaving for him fcarce any of its pleafures ; 
and it depreiTes the excellence of his nature, by deny- 
ing the ordinary means and motives of improvement. 
— It is dangerous to the Hate, by it^s corruption of thofe 
citizens on whom it’s profperity depends ; and by 
admitting within it a multitude of perfons, who, be- 
ing excluded from the common benefits of the con- 
fitution, are intereiled in fchemingit’s dcHrudion.— 
Hence it is, that Havery, in whatever light we view it, 
may be dct-nied a moll pernicious inilitution ; imme- 
diately 
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<3 lately fo, to the unhappy pei Ton who fuiTers under it 5 
finally fo, to the mailer who triamphs in it, and to the 
llate which allows it. 

However, Jmufl confefs, that notwith Handing the 
force of the reafons againfc the allowance of domeHic 
flaver)^, there are civilians of great credit,* v/ho inM 
upon its utility ; founding themfelves chiefly, on the 
fuppofed increafe of robbers and beggars in confequence 
of it’s difufe. This opinion is favoured by PuiFen- 
dorf and Ulricas Huberus (<?). In the diiTcrtation 
on flavery prefixed to Potgieflerus on the German law 
de ftatu fervor um, the opinion is examined minutely 
and defended. To this opinion I oppofe thofe ill con- 
fequences, which I have already reprefented as almoft 
neceflarily flowing from thepermiffion ofdomeilic fla- 
i^ery; the numerous tellimonies againlllt, which are to 
be found in undent and modern hifloryj and the ex- 
ample of thofe European nadons, w^hich have fuppreiied 
ufe of it, after the experience of many centuries 
and in the more improved Hate of fociety. In juflice 
alfo to the writers juH mendoned I miifl: add, that 
though they contend for the advantages of domeftic /la- 
very, they do not feem to approve of it, in tha form 
and extent in which it has generally been received, but 
under limitations, which would certainly render it far 
more tolerable. Huberus in his Eunouia Romana (/} 
has a remarkable paflhge, in which, after recommend- 

{d) Law of Nature and Nations, b. 6. c. 3, f, lo, 

(tf) Prseledl. Jur. Civ. pag, 16. 

(/) See pag. 
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ing a mild llavery, he cautiouily diftlnguiihes it ftotii 
that cruel fpecies, the fubjedt of commerce betweea 
Africa and America, His words are, Loquor de fervU 
tute^ quails apud civtliores populos In ufu fuit j me enim 
txempla harhurorum^ njel qua nunc ah Africa in Americam, 
funt hominum cemnerduy ^elim mihi quifquam ohjiciaf* 

The great origin of* flavery is captivity in war^ 
though fometimes it has commenced by contrad. It 
has been a queMon much agitated, whether either of 
thefe foundations of flavery is coniiflent vrith natu^ 
ral juflice. It would be engaging in too large a field 
of enquiry, to attempt rcafoning on the ge^ieral 
fulmfs of flavery. I trufl too, that the liberty, for 
which 1 am contending, doth not require fuch a difqui* 
fition ; and am impatient to reach that part of my ar- 
gument, in which I hope to prove flavery reprobated 
by the law of England as an incon<venknt thing. Here 
therefore 1 fhall only refer to fome of die moll eminent 
WTitexs, who have examined, how far flavery foundeJ* 
on captivity or contrad is conformable to the law of 
ftatare, and flxalljull hint at the reafons, which 
fiuen.ee their feveral opinions. The antient writers fup^ 
pofe the right of' killing an enemy vanquiflied in a 
jull war; and thence infer the right of enflavinjf 
him. In this opinion, founded, as I prefume, oifr 
the idea of punifliing the enemy for his injulHce^ 
they are followed by Albericus Gentilis (g) , Grotius (-6) j 
Dc Jur. Gent, cap. de fervitutc, 

Pe Jur, Bell, 1 . 3, c. 7, f. 5* 
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PufFendorf (/), Bynkerlhoek {j), and many others. 
But in the Spirit ojf Laws (i) the right of killing 
is denied, except in cafe of abfolute necefiity and 
for felf-prefervation. However, where a country 
is conquered, the author feems to admit the conque- 
ror’s right of enilaving for a fhort time, that is, till 
the conquefl: is eii-e<EluaIly fecured. Dr.Rutherforth(/), 
not fatished with the right of killing a vanquifhed ene- 
my, infers the right of enflaving him, from the con- 
queror’s right to a reparation in damages for the ex- 
pences of the war. I do not know, that this doftrine 
has been examined ; but I muft obferve, that it feems 
only to warrant a temporary flavery, till reparation is 
obtained from the property or perfonal labor of the 
people conquered. The lawfulnefs of flavery by con- 
tra(Si: is aiTented to by Grotius and Puffendorf (m), who 
found themfelves on the maintenance of the have, 
which is the confideration moving from the mailer. 
But a very great writer of our own country, who is 
living, controverts {n) the fufiiciency of fuch a 
confideration. Mr. Locke (o) has framed another kind 
of argument againfl flavery by contrail: ; and the fub- 


(/) Law of Nature and Nations, b, c, 3, f. 6, 

U) Quasft. Jur. Publ. 1 . 1. 1. 3, 

(^) B. 15, c. 2. 

(/) See his Inn. Nat, Law, vol. z, p. 573. and vol. i. p. 481, 
(mj JSeeGroi. Jur. Bell, 1, z, c. 5. f, i, 2, Ss Puff, Law of Na* 
ture and Nations, b, 6. c. 3. f. 4. 

(») See Bbchn. Comment, ift. ed. vol. i.p. 412, 

(e) See Locke on Governm# Svo edit. fa. 2. c, 4. p. 213. 
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iiance of it is, that a right of preferving life is una- 
lienable ; that fieedom from arbitrary power is effential to 
the exeiciie of that right; and therefoi'e, that no man 
can by compa£l enflavc himfelf. Dr. Rutherforth (/) 
endeavours toanfwer Mr. Locke’s objedion, by infilling 
on vaiious limitations to the defpotiiin of the mailer ; 
particularly, tliat he has no right to difpofe of the 
flave’s life at pleafure. But the misfortune of this 
reafoning is, that though the con trad cannot juHiy con- 
vey an arbitrary power over the Have’s life, yet it gene- 
rally leaves him without a fecurity againll the exercife 
of that or any other power. 1 lhall fay nothing of 
flavery by birth ; except that the Jlaverv of the child 
be unlawful, if that of the parent cannot be juHi- 
£ed ; and that when llavery is extended to the ilTue, as 
it ufualiy is, it may be unlawful as to them, even though 
it is not fo as to their parents. In refpedl to llavery 
ufed for the punillimeut of crimes againti civil focicty, 
it is founded on tl:e fame neccir!:}% as the right of in- 
fdding other punifliments ; never e>:tends to die olFeflP** 
<ler’s ilfue ; and fcluom is per’uitted to be domefdc, 
the objeds of it being generally employed, in public 
works, as the galley- ua\ es arc in France. Confev[uently 
this kind of llavery is not liable to the principal objec- 
tims, which occur againll Haver; in general (y). Up- 
on 


(p) See his lall. Kat. Law, vol. i. p. 4S0. 

(f) Some writers thcie are, who deduce the lawfulnefs of do- 
>Ticltic llavery from the pr«idice of it amonfiH the Jews, and from 

fome 
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o. *. of tia. C0.mv=rfy conoeml.g ll.vo„-, I 

d.mk o,*lf w«™ied i» fW- 

taftlnot of ovoty fp=ri« "f "f '' 
,.,a, oxcap, .ha li»l>ad«.a fo.ndad on ,ha ao.nm.!lio„ ^ 
ofcri«a..g.inl<ci.ilf.ci=f. ....lanMonbrful; tha. ,f 
in any a.la l.wfnl, fnch ato»toa=> »a nacalfa,,, .o 
„.la;it fo. « faldam aonaar. »■! '“‘k' »)"« 

co„mancam.ntofi.b««lyI»®“" “■» *“ 

it has ncnerally commenced, 

preffive maimer in which It u » i 

L cruel means neccffary to enlorcc it s contmuar.o , 
and the mifchiefs enfuing from the permiflion of n . 
f umifli very ftrong prefumptions agaunl it>i julhce, and 
at all events eiince the humanity and pcLcy of thofe 
ftates, in which the ufe of it is no longer tolerated. 


But however reafonable it may be to doubt the 
juftice of domellic flavery, however convinced we may 
be of it’s ill effefts, it muft be contcflcd, that the prac- a„c,ents. 
rice is ancient, and has been almoll univerfal. Its bc- 
■ginnintr may be dated from the remoteft period, m 
whichlhere are any traces of the hiftory of mankind. 

It commenced in the barbarous flate of fociety, and 
was retained, even when men were far advanced in ci- 
viHzauon. The nations of antiquity moft famous for 


fome paffdges in the Old Teftament which arc thought to counte- 
nance it. See Vinn. in Inftit. Heinecc. cd. 1. i. t. 3. p. 31. 
There areothers who attempt to j'lftify flavery by the New Tefta- 
ment, becaufe it contains no direft precepts ap.tinfi it. See Tayl. 
Elem. Civ. L. 434.-! Ihail not attempt to examine either of thefe 
ppinions. 
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countenancing th& fyfiem of domelKc flavery were th« 
jews, tlieGreeb, the Romans, and the antient Ger- 

ttwxs (r) amongft all of whom it prevailed, but in 

various degrees of ; By the antient Germans 

it was continued in the countries they over-run j and 

fo Was tranfmitted to the various kingdoms aid ffiates, 

which arofe in Europe oat of the ruins of the Roman 

however it fell into decline in moft 

Europe. 5 2nd amongft the various caufes. Which 

contnbuted to this alteratMm, none were^^ 

more elFeaual, than experience of it’s advantages, the 
difficulty of continuing it, and a perfualioni that the 
cruelty and oppreffion, almoft neceflarily incident to it, 
were meconcileable with the pure morality of the 

Ghriftian difpenfation. The hiftory of it’s decline in 

Europe has been traced by many eminent writers, 
ticularly Bodin (r), Albericus Gentilis (r), Potgief. 
fetus (a). Dr, Robertfon {-w), and Mr. Millar (w). ft 

is fufficient here to fay, thatthis great change b^ in 


W It appe„i by c*&r Tacitus, that the ancient Germans 
had a kind of XIaves before th<^ emigrated from their own conn- 
try. : see Casf de bell. Gall, Ub. 6. cap. ty. & Tac. de mor. 

perman. cap, 24, & ay, et Potgieff. de fiat, fervor, ap, Germ, 
li^s I. cap, 1, ■ 

: W See his book De Republics, cap, 5. de imperio ferviK. 

(r) Jor, Gent, cap. de fervitute. ■ . 

(«) Jar. Germ, de fiatu fervorum. 


(to) yfe pfthe Bmperor Charles the yth, 
(*) Obfervations on the diflinaion of 
See a!fo Tayl. Elemi Civ. h. 431, to 439. 


vol. I, 

ranks ill civil fociety,. 


Spain, 
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Spain:, according to Bodin, about the end of the Sthcen^ 
tury, and v/as become general before the middle of the 
1 4th century. Bartolus, the moft famed commentator 
on the Civil law in tliat period, reprefents flavery as 
in difuf; ; and the fucceeding commentators hold much 
the fame language. However, they mult be underftood 
with many relbriftions and exceptions ; and not to 
mean, that flavery was completely and univerfally abo- 
liflied in Europe. Some modern Civ^iiliins, not fufli- 
ciently attending to this circumllance, latlier too hafdly 
reprehend their predecellbrs for reprefenting flavery as 
difufed in Europe. The truth is, that the ancient ipe- 
cies of flavery by frequent emancipations became greatly 
diminifhed in extent ; the remnant of it was conaidera- 
bly abated in feverity ; the difafe of the practice of 
enflaving captives taken in the wars between Chriflian 
powers affiiled in preventing the future increafe of do- 
meftic /iavery ; and in feme countries of Europe, par- 
ucularly England, a IHll more effeiaual method, whidi 
I ihall explain hereafter, was thought of to perfect the 
fuppreffion of it. Such was the expiring liate of do- 
medic flaveiy in Europe at the commencement of the 
1 6th century, when the difeovery of America and of 
the Wedern and Eadern coads of Africa gave occadon 
to the introdudion of a new fpecies of ilavery. It took 
it’s rife from the Portuguefe, who, in order to fupply 
the Spaniards withperfons able to fudain the fatigue of 
cultivating their new podelEons in Ainerica, particu- 
larly the Iflands, opened a trade between Africa and 
America for the fale of negro flaves* This difgraceful 


Revival of 
domeflic {|j^« 
very in 
America* 



he attempt 
► introduce 
icflaveryof 
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commerce in the human Ipecies is faid to have begun 
in the year 150S, when the iirft importation of negro 
ilaves was made into Hifpaniola from the Portuguefe 
fettlements on the Weftern coaft of Africa (^’) , In 1 5 4.0 
the Emperor Charles the 5 th endeavored to flop the 
piogrefs of the negro flavery^ by orders that all flaves in 
the American ifles fnculu be made free ; and they were 
accordingly manumitted by Lagafca the governor of 
the countiy, on condition of continuing to labor for 
their mailers. But this attempt proved unfuccefsful, 
and on Lagafca’s return to Spain domeilic llavery re- 
vived and flouriihed as before (s;). The expedient of 
having Haves for labor in America was not long pecu- 
liar to the Spaniards 5 being afterwards adopted by the 
other Europeans, as they acquired polTeffions there, fn 
confequence of this general pradice, negroes are become 
a very conliderable article > in the commerce between 
Africa and America ; and domcflic llavery has taken 
fo deep a root in moll of our own American colonies^ 
as well as in thofe of other nations, that there is little 
probability of ev^r feeing it generally fupprelTed. 

Here I conclude my obferv'ations on domellick 
llavery in general. I hat^e exhibited a view of it’s na- 
ture, of it’s bad tendency, of it’s origin, of the argu- 
ments for and againH it’s juHice, of it’s decline in Eu- 
rope, and the introdu^£lion of a new llavery by the Eu- 

(y) And«r, Hift. Comm. v. 1. p, 336* 

(at) See Bodin de republic, lib. i. c. 5 , 
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1 -opcan nations into their American colonies. 1 fliall notv 
examine the attempt to obtrude this new flavery into 
England. And here it will be material to obferve, that if 
on the declenfion of Havery in this and other countries 
of Europe wheie it is difcountenanced, no means had 
been devifed to oblb*u 6 l the admiffion of flavery^ it 
would have been vain and fruitlefs to have attempted 
fuperfedihg the aniient fpecies. But I hope to prove;, Arguments 
tliat our anceftors at leafl were not fo fhort-fighted 5 and [^a^the^lav? 
that long and uninterrupted ufage has eftablifhed rules^ of England 
as effectual to prevent the revival of flavery, as their mit a new 
humanity was fuccefsful in once fupprelling it. I ihall 
endeavour to ihew, that the law of England never re- 
cognized any fpecies of domelHc flavery, except the 
tient one of ^illenage now expired, and has fufiiciently 
provided againlt the introduflion of a ne^ Ilavery un- 
der the name of <villenage (a) or any other denomination 
whatever. This proportion I hope to demonftrate 
from the following coniiderations. 

I. I apprehend, that this will appear to be the law j. Argu.. 
of England from the manner of making title to a 

® the manner 

villein. of making 

, title to a 

villein. 

The only ilavery our law-books take the leaf! notice 
of is that of a villein ; by whom was mear^t, not the mere 

{ a) Villenage is ufed to exprefs fomedmes the tenure of lands- 
heid by villein-fen ices, and fometimes thtpe^jonai bondage of the 
vil'eln ; but throughout this argument it is applied in the latter 
tenfe only* 


t27Lani 
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lenant hy villein fervices^ vjho might he free in his per- 
fon, but the villein in hkoeizndL tenure ; and as the Eng- 
liih lav/ has no proviflons to regulate any other llavery, 
therefore no ilavery can be lawful in England, except 
fuch as will confidently fall under the denomination 
of villenage. 

The condition of a villein had mofi of die incidents, 

I have before deferibed, in giving the idea of fiavery in 
generaU H is fervice was uncertain and indetenninate, 
fuch as his lord thought fit to require 5 or as fome of 
our ancient writers (^) exprefs it, he knevj not in the 
evening vjhat be vjas to do in the mornings he v;eis hound 
to do '-whatever he vsas commanded^ He was liable to 
beating, imprifonment, and every other chafiifement 
his lord could devife, except killing and maiming (r). 
He was incapable of acquiring property for his own 
benefit, the rule being quicqmd acquiritur fervo acqui- 
^itur domino (^/), He was himfelf the fubje6l of pro- 

(^) See theextradls fiom them in Co. Litt, 116, b. 

(f) Sec Termes de U hey, ed. of 1567. voc Villenage— Old 
Tenures, cap, Villenage— Fitzh. Abr. Coron. 17.— a.Ro« Abr, i.— 
a, Inft. 45,— & Co. Litt. iz6. & 147. 

[d) Co. Litt. 117, a,— The words, in pleading feizln of villein- 
fervice, are \ery expreilive of the lrrd*s power over the villein’s 
property. In r, E. s, 4. it is pleaded that the lord was feized of the 
villein and his anceftors ceme affaire teehat de char & de fank 6? de 
file marter ^ de eux tailUr baut & hah The form in 5, E, a. 
15. is, cmede nos vUynei en fejant de luy notre pravoji en fnant de 
hy rechat de char de faunk & redcmftkn pur fill' ftss, marter de 
hy & de ces aum & a tatUer baut M has a notre veUnte* In the firif of 

the 
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perty ; as fuch faleable and tranfinilTible. If he was 
a villein regardant, he palTed with the manor or land 
to which he was annexed, but might be fevered at the 
pleafureof his lord (r). If he was a villein in grofs, 
he was an hereditament or a chattel real according to 
his lord’s intcreil ; being defcendible to the heir where 
the lord was abfolute owner, and tranfiniiTible to the 
executor where the lord had only a term of years in 
him (/). Laftly, the flavery extended to the iffue, if 
both parents were villeins, or if the father only was a 
villein ; our law deriving the condition of the child 
from that of the father, contrary to the Roman law, 
in which the rule was partus fequitur ^entrsm[g). 

the above forms there is evidently a mifprlnt; and the reading fliouM 
htafaire recbat inftead of affahe rechat. As to the word provojl in 
thefecond form, it feems to ligntfy plunder, and perhaps the print 
fhould hi prote or proye inftead of provojl* I was led to this con- 
jecture by the following proverb in Cotgrave’s French Dictionary, 
quia le •vilain il a fa proye. See Cotgr, cd. of 1673. voc. pr<ye. 
However, in the Latin Entries the word provofh is tranflatedj&roj^fl^- 
tum, which in a barbarous fenfc of the word may be conflrued ta 
iignify w;// or pkafure, and will make the paflage intelligible. In 
feme Entries ^rovojl is tranflated praepojltus 3 but this word cannot 
be underftood in any fenfe that will make this ufe of it intel- 
ligible. 

The forms ef pleading feizin of villein-fer vices in the Latin En- 
tries arc very fimiiar to thofe I have extracted from the year books. 
See Raft. Entr. 40Jt. a. 

(e) Litt. feCt. 18 f. 

(f) Bro. Abr, Villeiiage, 6d.*^o. Litt. 1 17, 

(g) Co. Litr. 123. Antiently our law feems to have been very 
uncertain in this refpeCt* See Clanv. Ub. 5. c. 6, Mitr* c, f. 38. 

£ Umu 
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The origin of villenage is principally {h) tQ be de- 
rived from the \vars between our Britiih Saxon Danifit 
and Norman ancefcors, whilfl they v/ere contending for 
the pofleffion of this (buntry.^ Fitzherbert, in 

ius rcading on the 4thof Edwv l*. ftatw I . intitlcd 
ta /nanerii, {nppofcs villenage to have commenced at the 
Conquelly by the diftribation then made of the forfeited 
lands and of the vanquilhed inhabitants reiident upon 
them (i). But there y^ere many bondmen in England 
before the Conqued, as appears by the Anglo-Saxon 
laws regulating them 5 and therefore it would be nearer 
the truth to attribute the origin of villein Sj as well 
to the preceding wars and revolutions in this country^ 
as to the effects of the Conqueft (>^). 

After the Conqueft many things happily concur- 
red, firft to check the progrefs of domeftic ftavety in 
England, and finally to fupprefs it*. The cruel cuf- 

"i. V ' • . ■ 

Britt, c. 31. But the v;rlters in the reign of Henry the 6th agree, 

that our law was as here reprefenteci 5 and from the plea of baftardy, 
which was held to be a peremptory anfwer to the allegation of 
▼ilienage fo early as the reign of Edward the 3d. I conje^hire, that 
the law wais fettled in the time of his father. See Fortefc.'iaud. 
leg. AFigl. c, 4z. Litt. feft. i 87.---43. E, 3* 4. & Ville- 

nage, 7 > 

(kj f do not hy ^hoHy, becaufe probably there were fame flaves 
in England before the firll arrival of the Saxons 5 and aUb they 
and; the panes might bring fome few from their own coirntryv 

(ij See the extract from Fitzherbcrt’s reading in Barringt* Ob]ferv. 
on Antw StaU ftd edit; p, *3 _ , . 

Sec Spelmv Oloft voc*^^r«a;r ^ Somu. sn Oavelk# 

65. and the indexto Wilh. tqg. $won, tit. ! 
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tom of enflaving captives in war being abolifiied, from 
that time the acceihon of a race of villeins was 
prevented, and the humanity policy and necelTity of 
the times were continually earing out the ancie7it race. 
Sometimes, no doubt, manumilhons were freely grant- 
ed ; but they probably were much oftener extorted dur- 
ing the rage of the civil wars, fo frequent before the 
reign of Henry the 7 th about the forms of the con- 
flitution or the fucceflion to the crown. Another caufe, 
which greatly contributed to the extinftionorvillenage, 
was the difeouragement of it by the courts of jullice. 
They always prefumed in favor of liberty^, throwing 
the onus prohandi upon the lord, as well in the writ of 
homtne repleglando, where the villein was plaintiff, as in 
the natl^o hahendo^ where he was defendant (/). Non- 

^/;See Lib. Intrat. 176.3, 277. b, & Bro, Abr. Villenage, 66. 
It feems however, that if after a native bahendo brought by the lord, 
the villein, inftead of waiting for the lord’s proceeding upon it, 
fued QVLt 9^ lib eriati probanda to remeve the quelhon of villenage for 
trial before the juflices in eyre, on the return of it he was to produce 
feme proof of his free condition 5 and that if he failed, he and his 
pledges were amerced. But this failure did not entitle the lord to 
any benefit from his natwo bahendoj and therefore, if he proceeded 
in it, and could not prove the villenage, the judgment was for the 
villein 5 or if the lord did not proceed, a nonfuit, which was equally 
fatal to the lord’s claim, was the neceffary confequence. See 47. 
H* 3, It. Dev. FitZa Abr, Villenage, 39, In truth, the requifition 
of proof from the villein on tlie Hbertate probanda, and the amerce- 
ment for want of it, feem to have been mere form $ for as Fitz- 
herbert fays in explaining the effedb of the Tibertate probanda, « the 
*< record fhail be fent before the juftices in eyre, and the lord fhall 
» declare thereupon, and the villein Ihall make his defence and 
E % plead 



fuit of the lord after appearance in a ttativo hahendo^ 
which was the writ foraiTerting the title of flavery, wai 

** plead thereunto, and the villcjin (hall not declare upon the writ 

dehhmats probanda, nor /hall any thing be done thereupon; for 
" that writ is but a JupetJudeas to furceafe for the time, and to adjourn 
** the record and the writ of nat'wo h&htndo before the jufticcs in 
** cjre/’ Fitzh, Nat. Br. 77. D. Upon the whole therefore it 
m^y I think be fafely a/IVitcd, that in all cafes of villenage the 
enusprohandi lay upcn the loid« 

The fevcral remedies again/!: and for one claimed as a villein are 
now fo little undeiftood, that perhaps a fhort account of them may be 
acceptable j more particularly as, by a right conception of them, 
it will be more ea/y to determine on the force of the aigument drawn 
againfi: the revival of flavtry from the rules concerning villenage. 

The lord s remedy for a fugitive villein was, either by feizure^ or 
by fuirg out a writ of natiw habendo, or as it is fometimes 
called. 

I. If the lord feizcd, the villein’s moil: eHedhial mode of recover* 
ing liberty was by the writ of homing rtpUgiando ; which had great 
advantage over the writ of hahpas corpus. Inxht habeas corpus the 
truth of the return cannot be contcfted by pleading againil the truth 
of it, and confequently on a habeas corpus the gue/lion of liberty can- 
not go tp a jury fop trial; though indeed the party making a falfe 
return is li^tble to an a<aion for damages, and puni/hable by 
the court fer a contempt ; and the court will hear affidavits again/!: 
the truth of the return, and if not fatisfied with it re/lore the party 
to his liberty* Therefore, if to a habeas corpus villenage was returned 
as the caufe of detainer, the perfon for whom the writ was fucd at 
the utmoft could only have obtained his liberty for the time, and 
could not have had a regular and final trial of the que/Hon* 
^ut in the homine repUgiando it was otherwifc; for if villenage was 
returned, an aim i/Tucd direfting the /heriffi to replevy the party 
on his giving fecurity to anfwer the claim of villenage afterwards, 
|ind the plaintiffi might declare for falfi mprijmtmt and lay da* 
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a bar to another nati^o habendo, and a perpetual enfraiir 
chifement ; but nonfuit of the villein after appearance 
:n a lihertate probanda^ which was one of the writs for 
aiTerting the claim of liberty againft the lord, was no 
bar to another writ of the like kind {m ) . If two plain- 
tiiTs joined in a native hahendo^ nonfuit of one was a 
nonfuit of both ; but it was otlierwife in a lihertate pro- 
banda (ff). The lord could notprofecute for more than 

rtages, and on the defendant’s plead ng the villenage had the fame 
opportunity of concefting it, as when impleaded by the lord in a 
nativo habendo. See Fitzh. N. Br. 66. f. & Lib. Intrat. 176. a. 177, b. 

a. If the lord fued out a natvvo habendo^ and the villenage was 
denied, in which cafe the fiieriff could not feize the villein, the lord 
was then to enter his plaint in the county court 5 and as the flicriff 
was not allowed to try the queftion of villenage in his court, the 
lord could not have any benefit from the writ, without removing 
thecaufe by the writ of pone into the King’s bench or common 
pleas. [For the count pleading and judgment in the nativo habendo 
after the removal, fee Rail. Entr, 436, 437.] It is to be obferved, 
that the lord’s right of feizure continued notwithftanding his having 
fued out a natvvo habendo, unjefs the villein brought a lihertate pro- 
banda » This writ, which did not lie except upon a natwo habendo 
previoufly fued out, was for removal of the lord’s plaint in the 
tiati*vo habendo for trial before the julHces in eyre or thofe of the 
king’s bench, and alfo for protediing the villein from feizure in the 
mean time. This latter effsdl feeins to have been the chief reafon 
for fuing out the Rbertate probanda ^ and therefore after the a5th of 
Bdw. 3. flat. c, 18. which altered the common law, and gives a 
power of feizure to the lord, notwithftanding the pendency of a 
lihertate probanda, that writ probably fell much into difufe, though 
fubfequent cafes, in which it was brought, are to be found in th^ 
year books. See Fitzh, Nat« 77, to 79. & x 1 • Hen, 4, 49, 

(m) Co, Litt, 139, 
fnj Co, Litt, 13^. 
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two villeins in one nati^o hahendo\ but any number of 
’villeins of the fame blood might join in one UhertatBpro^ 
handa {o). Manumilhons were inferred from the flight- 
cii circumdances of miftake or negligence in the lord, 
from every ad or omilTion which legal refinement could 
drain into an acknowledgement of the villein’s liberty,. 
If the lord vefeed the ownerlhip of lands in the villein, 
received homage from him, or gave a bond to him, he 
was enfranchifed. Suffering the villein to be on a 
jury, to enter into religion and be profefiTed, or to fiay 
a yeaf and a day in antieiit demefne without claim, 
were enfraucLifements, Bringing ordinaiy adions 
againd Iiirr, joining with him in adions, anfwering to 
his adions without proteftation of villeuage, imparling 
in them or alTenting to his imparlance, or fufiering him 
to be vwciicd without counterpleading the voucher, 
were alfo enfranchifements by implication of law (/). 
Mod of the condrudive maiiumifiions I have mention^ 
ed were the received law, even in the reign of the 
firft Edward (y). I have been the more pardcular in 
enumerating thefe indances of extraordinary favor to 
liberty; becaufe the anxiety of our auceftors to eman- 
cipate the andeut villeins, fo well accounts for the ef- 
tablifhment of any rules of law calculated to obdrud 
the introdudion of a flock. It was natural, that 
the fame opinions, which influenced to difcountenance 

( 6 ) Fiteh, Br, 73, C, D. ^ 

(p ) See Litt. fed. aos to 209. & a. Ro« Abr, 735, 736, & 737. 

( See Britt* cap, 31* Mirr, cap, a, fed, 38. 
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the former, Ihould lead to the prevention of the 
latter. 

I SHALL not attempt to follow villenage in the feve- when vil- 
ral ftages of it’s decline ; it being fuiEcient here to ex- 
mention the time of it’s extindion, which, as all agree, 
happened about the latter end of Elizabeth’s reign or 
loon after the acceilion of J'ames (r) . One of the la£l 
inUances, in which villenage was infilled upon, was 
Crouch’s cafe reported in Dyer and other books (j). 

An entry having been made by one Butler on fome 
lands purchafed by Crouch, the queflionwas, whether 
he was Butler’s villein regardant ; and on two fpecial 
verdids, the one in ejedment Mich. 9th and loth 
Eliz. and the ether in alTize Eafler iith Eliz. 
the claim of villenage was difallowed, one of the 
rcafons given foi the judgment in both being the 
want of feizin of the villein’s perfon within 60 (/) 
years, which is the time limited by the 3 2d of Hen. 8- 
chap. 2, in all cafes of hereditaments claimed by pre- 
feription (a). This is generally fald to have been the 
lad cafe of villenage ; but there are four fublequcnt 

(r ) See Sir Thomas Smith’s Commonv'ealth, b* a, lo. and 
Baningl. Obferv, on Ant. Siat. ad Ed. p. 231. ’ 

(j) GecDy. a<;6. pi. ii. & 2^3, pi. 32. 

(r) Accoid. Bro. Read, on the flat, of limitat* 32. Hen. S. 
page 17. 

(«) Before this liatate of Ken. the 8th. the time of li'ritation 
feems to have been the coronation of Hen* 3. as appears bj the form 
of the vativo hahtndo 5 though in other writs of right the iimitatlon 
by 3T. E. It c. 39. was from the commencement of the reign of 
Rich* the ill. 
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cafesin print. One was in Hillary 1 8 th of Elizabeth j 
another was a judgment in Eaiier ifl of James (x) 5 
the third, which was never determined, happened in 
Trinity 8th of James (y) 5 and the fourth was fo late 
as Hillary 15th of James (k). From the 15th of 
James the firfi:, being more than i years ago, the 
claim of villenage has not been heard of in our courts 
ofjuflice; and nothing can be more notorious, than 
that the race of perfons, who were once the objeds 
of it, was about that time completely worn out by the 
continual and united operation of deaths and manu- 
miflions. 

But though villenage itfelf is obfolete, yet fortu- 
nately thofe rules, by which the claim of it was regu- 
lated, are not yet buried in oblivion. Thefe the induf- 
try of our anceliors has tranfcitted ; nor let us their 
pofbiitydefpife the reverend legacy. By a ftrange pro- 
grefs of human affairs, memory of Jla^oery expired 
nonv fiinsijhes am of the chief oBfiacles to the mtroduSiion 
if Jlavery attempted to be re^vi^ed * and the venerable 
reliques of the learning relative to villenage, fo long 
conftgned to gratify the inveftigating curiolity of the 
antiquary, or ufed as a fplendid appendage to the orna- 
ments of the fcholar, muft now be drawn forth from 

See Co. Entr. 406. b. 

w Vdv. 4. 

' Cj^) cafe is only to be found in Hughes’ Abridgment, tit. VH- 

lenagC) pi, 13. 

(«) Noy ay. 
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their faithful repofitories for a more noble purpofe ; 
to inform and guide the fober judgment of this court, 
and as I truft to preferve this country from the mifeues 
of domeftic flavery. 

Littleton (a) fays, e^very njzlleinh cither a 
Ij title of prefer ip t 07 i^ to njoit that he and his anceflorsha<^e 
been •villeins time out of memory ^ or he is a villein by 
his envn confefjion in a court of record. And in another 
place (b) his defeription of a villein regardant, and 
of a villein in grofs, fliews that title cannot be 
made to either without prefetiption or confefiion. 
T'ime nvhereof no memory runs to the contrary ^ is an irt- 
feparable incident to every prefciiption (c) 5 and there- 
fore, according to Littleton^s account of vilienage, the 
lord mufl: prove the flavery antient and immemorial ; or 
the villein muft folemnly confefs it to be fo in a court 
of juftice. A fHil earlier writer lays down the rule in 
terms equally ftrong. No one, fays Britton {d), can be a 
villein except of antient nativity, or by acbiovjledgmcnt. 
All the proceedings in cafes of vilienage when con- 
tefted, conform to this idea of remote antiquity in the 
flavery, and are quite irreconcileable with one of 
modern commencement. 


(a) Se6l. 175. 

(b) iSi, & 185^ 

( c) Litt. fe£l. 170. 

(d) Nulnepait ejire •ullkyn forfque de aurclsne natlvite ou par 
recognisance^ Biitt. Wing. ed. cap. 31. p, 78. 

F 


Manner of 
rmking title 
to a v:llein 
explained. 


I. The 
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1 . T H E villein in all fuch ftiits (^) between him and 
his lord was fHIed natli;us ao well as ‘vdlanus ; our and- 
ent {/) writers daferibs a female flave by no other name 
than that of ne}f\ and the technical name of the only 
writ in the law for the recoveiy of a villein is equally 
remarkable, being always called the nafinjo hahendo, or 
wri t of ndfty* This peculiarity of denoiiiination, which 
implies thatvillenageis a JIa<very By birth, might per- 
haps ofitfelf be deemed too flight a foundation for any 
folid argument ; but v/hen combined with other cir- 
cumflanccs more decifive, furely it is not without very 
conflicvable force. 

2. In pleading villenage where it had not been con- 
fefle:! on fome former occafion, the lord always founded 
his title on pre/cription. Our year-books, and books 
of entries, are full of the forms ufed in pleading a tide 
to villeins regardant. In the hmine rcplegiando, and 
odicrr actions Tihere the plea of villenage was for the 
purpofe of ihew'hig the pi alntift'^s difability to fue, if 
the villein was regardant, the defendant alledged, that 
he w as feized of fuch a manor, and that die plaintiff 
arid his anajhrs had been villeins belonging to the ma- 
nor time cut cf hii,:d, and that the defendant and his an- 
celtors, and all thofe wLofe eftate he had in the manor. 


( e) See the foim of the wilts of vatl^vo halehdo and hhertatipn^ 
hrvM, and a^fo of the alia!, Imlre rt^hgiarM, where on the firft 
writ the Sheriff leturns the chhn of viUenage. 

(f) Brit, cap, Ss lilt, fed, i86. 
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had been feized of the plaintiff and /?// h's mafiors 23 
of villeins belonging to it (^), In the nati^^o hahendf* 
the form of making title to a villein regardant was in 
fubftance the fame (>6). In fafl, regardancy neceifadly 
implies prefeription, being where one and his arxeUors 
have been annexed to a manor time out of the memory of 
manif). As to villeins in grofs, the cafes relative to 
them are very few ; and I am inclined to think, that there 
never was any great number of them in England. The 
author of the Mzrroir (i), whowroce In the reign of 
Edward the ad, only mentions villeins regardant; and 
Sir Thomas Smith, who was fecretary of Hate in the 
reign of Edward the 6th, fays, that in his time he never 
knew a villein ingrofs throughout the realm (/). How- 
ever, after a long fearch I do find places in the year- 
books, where the form of alledging villenage in grofs 
is exprelTed, not in full terms, but in a general way ; 
and in all the cafes I have yet feen, the villenage is al- 
ledged in the anceflors of the perfon again!]: whom it 
was pleaded (»;), and in one of them the words time 
F 2 beyond 


{g) See Raft. Entr. tit. Homiae Repleglando, 373. Lib. 
Intrat. 56. 

{h ) See the form in Lib, Intrat. 9*74 & Raft. Entr. 401. 

(1) Thia is agreeable to what Littleton fays in fedl, iSa# 

(/^) Mirr. c, a. f. 38. 

(/) Smithes Commonwealth, b. 2. c. to. 

{m) See 1, E. 4.*— 5. E. at. x 5.— 7. E. a. at4». & 1 1. E. a. 344. 
In T3. E. a. b. pi. 4. &. 3. b. pi. xi. there is a cafe in which ■?il- 
knage in grofs is pleaded, where one became a villein in grofs by 

feveraace 
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hjond memory («) are added. But if precedents had been 
w£inting, the authority of Littleton, according to whom 
the title to villcnage of each kind, unlefs it has been 
confcilcd, itiufthz by prefcripdon, would not have left 
the leail room for fuppoiing the pleading of a prefcrip- 
don lefs necCiTary on the claim of villeins in grofs 
than of thofe regardant. 

3* The kind of evidence, which the law required 
to prove villenage, and allowed in difproof of it, is only 
applicable to a llavTry in hkod and family^ one unin* 
icrrvptrdlj traniinitted through a long line of anceftors 
to the perfon again ft whom it was alledged. On the 
lord’s part, it was neceffar)’ that he ftiould prove the ila- 
very againfl his villein by other villeins of the fame 
hkod (fl), fuch as were defeended from the fame common 

fevcrance from the manor to which he had been regardant. This 
being the only cafe of the kind I have met with, I will ftate fo much 
Oi it tiom the yc?r-book as isnecelTdry toftew themannci ofplea;!- 
ing. In tiefpafs the defendant pleads, that a manor, to which the 
plaintiff’s father was a villein regardant, was given to an anceftor 
of the delendant in Uil, and that the manor defeended to Cecil and 
Catherine 5 and that on partition between them, the villein with 
fome lands was allotted to Cecil, and the manor to Catherine j and 
then the defendant conveyed the villein from Cecil to himfelf a$ 
heir. 

(33) II. E. 2.344, 

(o) See Bro. Abr. Villenage, 66. Reg. Br. 87. a. Old Nat. Br. 
43. b. Fitzh. A br, Villenage, 38, 39, Ahajiard was not receivable 
topiovc villenage, 13, E. i. It, North. Fitzh. Abr. 36, & Bntt, 
Wing, edit, 82, a, 

mk 
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male Rock, and would acknowledge themfelves villeinc 
to the lord (/), or thofe from whom he derived his ti- 
tle ; and at leail Hm witnefTes (7) of this defcription 
were requliite for the purpofe. Nny^ fo ilrid was the 
law in this rcfpe'S:, that in the nath-vo hahendo the defend- 
ant v/as not obliged to plead to the claim of villenage, 
unlefs the lord at the time of declaring on his title 
brought his witnefTes with him into court, and they ac- 
knowledged themfelves villeins^ and fwore to their con- 
fanguinity with the defendant {f) ; and If ihe plaintLT 


(p) In Fitzherbert’s Natura Brevium, 79^ B, it is laid, that the 
v/itneffes muft acknoxv ledge themfelves villeins to the plaintiff' in 
the natho hahendo \ and there aie many authorities which favour 
the opinion. See Glanv. lib. 5. c, 4* Britt. Wing. ed. 81. a* 
19, Hen. 6. 32. b. Old Tenures, chap. Villenage; and the form in 
which the confeflion of villenage by the plamtift’s witnefTes is 
recorded in Raft. Entr. tit. Nativo hahendo, .;o^. a. However, it 
muft be confefted, that in Fitzherbert the opinion is delivered with 
a quat9\ and it is fo irreconciIe?ble with the lord's right of granting 
villeins, as it is ftated by Littleton, fcdl. i8r. that I will not iniift 
upon it here. 

(q) Fitzh. Nat. Br. 78. H. & Fitzh. Abr. Villenage, 36 & 37 — * 
Alfo Britton fays, un majle fauns plufurs neji me recek/ahle, Britt, 
Wingate’s ed. p. 82. It ib remarkable that females, whether foie or 
married, were not receivable to prove villenage againft men, Saunk 
de un home tte puit tie doit efire trie par femmes, Britt, Wing, ed, 
p. 82. The reafon afligned is more antient than polite. It is faid 
to be pur Jour fraylte, and alfo becaufe a man efipluis digneperfon que 
;inefeme, 13* E. i. Fitzh. Abr. Villenage, 37. 

(r) Fitzh. Nat. Br. 78. H. Fitz. Abr, Villenage, 32. Lib. Intrat. 
97, Raft, Entr, 40T. Reg, Br. $7, 

failed 
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fajkd ill adducing fucli previous evidence, the judge- 
ment of the court was, that the defendant Ihould be 
/re:: /hr ever^ and the plaintifr was amerced for his falfe 
clairxi {s)» Jn other aflions the predudion of /ih or 
witnefiesby the plalntilF, previcudy to the defendant's 
pleading, fell into diiufe fome time in the reign of Ed- 
ward lie third ; and evc»- fince, the entry of fuch pro- 
duction on the rolls of the court has been mere form, 
being' eb^'sys with ar oV. ard without naming the wit- 
rcFes. t'ut in the uriii'o hahendo the a£lual produc- 
tion of the yh'7, -.1 d alio the examination of them, 
u; ^efs the ii'.fnvuanc rele'ifcd (') u In court, continued 
to be ii eirn dov.n to thi: time when vil- 

leiagc {u) expired, fuch was the fort of tcllimony, by 
which only tlie lord could fupport the title of flavery ; 
nor were the means of defence on die part of the villein 
lefs remarkable. If he could prove that the Haver}’- was 
not in his if loodtind family, he intitledlumfelftoUberU". 
The authox* of the Mirrotr (w) cxprelly fays, that 
prof of a free jhek was an efredtual defence agaiiiil 

{s) In Fitzh. Abr. Villerag€, iJ?. there is an inftance of fuch 
a judgment, merely for thf* plaintiff *s failu»-e in the production of 
his vdtneffes at the time uf declaring on his title. 

(/) See xg. H. 6. *^2. b. a cafe in ■^^h^ch the defendant re- 
Icafes the examinaUt n of 

(«) The Uf: entry in p:i’'t of the proceedings in a natl^vo ba^^end* 
contains the names of tl'.e or fitii p:oduced, and their acknow- 

ledgment of rilienage on o.’th . See t h cafe of ferney againft Finch) 
Hill, iS.Eliz. C. B. Co, Fntr. 406. b, 

(tv) Mirri c, 2* f. a?. 
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tiic tlaim ofviilenage ; and even in the time of Kcnry 
the fecond the law of England was in iliis rcrp8<^ the 
fame, as appears by the words GIan^^’L\ In his 
chapter of the trial (x) of liber cy, he fays, that the per- 
fon claiming it fhall produce plures dc proximis et cou^ 
fu^.giiineis de eodem Jhpite unde ipfe exkrat cxeuntes ; 
per quorum lihertate:^ fi fuerint in curia recognito: et 
prohat a, liber ahitur a jugo fer^iiutls qui ad UbertaiCfsi 
proclamatur. But the fpecial defences which the law 
permitted againil villenage are dill more obfcrvable ; 
and prove it beyond a contradlftlon to bo, vdiat the 
author of the Mirroir emphatically diles it ( j), a 11a- 
very of fo great an antiquity that no f ree ftock can be 
found by human remembrance. Whenever the lord fued 
to recover a villein by a natlvo hahendo^ or alledged 
villenage in other a£iions as a difability to fue, the per- 
fon claimed as a villein might cither plead 
that he was of free condition, and on the trial of this 
general ifue avail himfelf of every kind of defence 
which the law permits againd villenage j or he might 
plead fpecially any llngle fa6t or thing, which if t/ue 
was ofitfelf a legal bar to the claim ofviilenage, and in 
that cafe the lord was compellable to anfwer the fpecial 
matter. Of this fpecial kind 'vere the pleas of hafiardy 
and ad^verjif The former was an allegation by the 
fuppofed villein that either himfelf or his father, grand- 

(j:) Glaav, lib. 5. e, c^p. 4. 

[y) Elijubj.CilonijJuantde cy grund que nul fanh appe 

punei t* j'vefer .f nmemhraKce , Iviirr. c, s« f. 
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father or other?M/f anceftor, was born outofmatrimony j 
and this plea, however remote the anceftor in whom the 
baftardy was alledged, was perenrptoiy to the lord, that 
it, if trueitdeftro>'ed the claim of villenage, and there- 
fore the lord could only fnpport his title by denying the 
fafl: of baftardy. This appears to have been the law 
from a great variety of tiic moft aatient authorities. 
The lirft of tnem is a determined cale lb early as the 
13th of Edwasd the fecond (a), and in all the fufafe- 
quent cafes {a) the doarine is received for law witiiout 
once being drawn into queftion. In one of them {&) 
thereafon why baftardy is a good plea in a bar againft 
villenage is exprelled in a very peculiar manner ; for 
the words of the book are, ^hen one claims any man as 
his •villein, it Jhall be intended alvsays that he is his 
•villein by reafon of flock, and this is the reafon that 
there flacdl be an anfltuer to the /pedal matter nsshere he 
alledges baflardy ; becaufe if his anceflorivas a baflard, he 
c< n at ~jer he a •vslleen, unlefs by fubfepient ackno^vsledg- 
MCKi in a court of tccord. The force of this reafon will 
appear fully on recolledUon, that the law of England 

(«) 13. E. 2# 4cS. 

[ft) Hill. 19. E, z. Fitah, Abr. Villenage, 32;.— 39. E. 3. 36.<— • 
43, E. 3. .—10. Hen. 6. n. & is,— 19. Hen. 6. i7.-OId Tenures, 
cjp. Ville.isge.— Co. Lite. a. In the cale 19. H. fi. 17. there is 

fometh-ng on the trial of baftardy in cafes of villenage, eapUining 
vrhen it ftull be ti .ed by the bifljop’s certificate and when by a 
Jury. See on the fa.T.e fubjedl Fitah. Abr. Villenage, 3a. & Lib. 
Intiat. 3;. a. which latter book contains the record of a cafe where 
the trial was bj the biftnip. 

(I'i 43. E. 3. 4. 
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always derives the condition of the ifltie from that of 
the father^ and that the father of a baftard being in 
law uncertain (c), it was therefore impodible to prove 
a baftard a Save by defcent. In refpe^b to the plea of 
ad^entif^ there is fome little confufiori in the explana- 
tion, our year-books give us, of the perfons to whom 
the defcription of adfuentifh applicable; but the form 
of the plea will beft fliew the precife meaning of it^ 
It alledged {d)^ that either the perfon himfelf who 
was claimed as a villein regardant to a manor, or one 
of his anceftors, was born in a county different from 
that in which the manotwas, zxAfomas free^ which 
was held to be a necefTary concluiion to the plea. T his 
in general was the form of the plea, but fomedmes it 
was more particular, as in the following cafe (e). In 
trefpafs, the defendant pleads that the plaintiff is his 
villein regardant to his manor of Dale ; the plaintiffre- 
plies, that his great-grandfather was born in C, in the 
county of N, and from thence went into the county of 
S, and took lands held in bondage within the manor to 
which the plaintiff is ftrppofed to be a villein regar- 
dant, and fo after time of memory his gy^eai-grandfaihsr 
ad<ventif It is plain from this cafe, that the plea 
of adnjmtif calculated to defiroy the claim to vil- 

[c) Co. Litt. 1*3, a. 

{d) 13. E. I, It. North. Htz. Ahr. Vilicnage 36. 19. E. 2. Fitz# 
Abr. VUlenage32. 33. E. 3, Fitz, Abr. Vifoc 2.-39. E. 3 » 3 ®*"^ 
4T. E. 3. Fitzh. Abr. Villenage 7»— 43* E. 3. 31.— 50. E. 3. Fitz^ 
Abr. Villenage 24.— .19. H. 6. ii.— 39. H, 6, j;* 

(0 jr* E. 3. F 5 tah» Abr. Vifnc 1. , 

G lenage 
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lennge regardant, by Ihewing that the conneSliou of 
the fuppofed villeni and his ancel^ors wich tiie manor to 
which they were fuppofed to be regardant, had begun 
within time of memory ; and as holding lands by vil 
leln-fernces was antiently deemed a mark (/), though 
not a certain one, perfonal bondage^ I conjecture that 
tibs ij^eciai matter was never pleaded, except to diilin- 
guiih the msrs tc':ant by ^jHlein /crevices from the vil- 
lein in blood as well as tenun. But whatever might be 
the cafes proper for the plea of ad^entlfy it ia one other 
incr-n troverdble f >'oof, in addition to the proofs already 
mentioned^ that noflavery ha^irgliai commencement 
nA:ithtn ilms of tnemory was lawful in England ; and 
that if one ancfHor could be found v/hofe blood was 
unpolluted with the ilain of flavery, the title of vil- 
lenage was no longer capable of being fullained. 

Such were the finking peculiarities m the manner 
of making dtle to a villein, and of contefiing the quef- 
tioii ot libert}' ; and it is fcarce pofTible to attend to the 
enumeration of them, without anticipating me in the 
inferences 1 have to make*— The law of England only 
know: llavcry by birth ; it requires preferipikn in 
making title to a flave j it receives on the lord’s 
pai t lellimuny except fuch as proves the flavery to 

(f) FitiberBert dttjeilson lands herus hunhtld 

fft •vilUnagc time out of mind^ hejhad he a vilkm^ and it is a good prefmp<^ 
ik :* ; and againfi this prefttipibn it is a good plea to fay that bis father 
erg 'andfatUr ^as ad^entif Fite* Abr. VUkn?3« 24* 
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have been ah', ays in the blood 2Xi^fami[)y on the *^ 1 - 
lein’s part e^ery teiHmony which proves the fiavery to 
have been 07ue out of his blood and family ; it allows 
nothing to fuiiaiii the fiavery except what Ihews its com- - 
men cement beyond the time of memory, every thing* 
tc defeat the lla'very which evinces its commence- 
ment within the time of memory. But in our 
American colonies and other countries fiavery may be 
by captivity or contraB as well as hy birth ; no prefcrip^ 
tion is requifite ; nor is it neceflary that fiavery fhould 
be in the blood and family, and immemorial . T herefore the 
law of England is not applicable to the fiavery of our 
American colonies, or of other countries. — If the law 
of England would permit the introduftion of a fiavery 
commencing out of England, the rules it preicribes 
for trying the title to a fiave would be applicable to 
fuch a fiavery ; but they are not fo ; and from thence it 
is evident that the introdudion of fuch a fiavery is 
not permitted by the law of England. — The law of 
England then excludes e<very fa^ery not commmeing 
in England, emry fa'very tfsoiigh commencing there 
not being anthnt and^ imtnemorlah Villenage is 
the only fiavery which can pofHbly anfwer to fuch 
a defeription, and That has been long expired by 
the deaths and emancipations of all thofc who were 
once the objeds of it. Confeq^uently there is now no 
fiavery which can be lawful in England, until the 
Legiflature fhali interpofe its authority to make it 

G:a 
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This is plain, unadorned, and dire£l reafoning j h 
wants no aid from the colours of art, or the embellilh- 
ments of language ; it is compofed of neceiTary infe- 
rences §'om fadis and piles of law, which do not admit 
ofcontradidionj and I think, thatitiauli be vain tq 
attempt lhaking a faperfirudiure raifed on fuch folid 
foundations. 

As to the other arguments I have to adduce againft 
the revival of domeiHc ilavery, I do confefs that they 
are lefs powerful, being merely prefumptive. But 
then I mull add, that they are llrong and violent 
prefumptions 5 fuch as furnilh more certain grounds 
of judicial decLGon, than are to be had in many of 
die cafes which become the fubjed:s of legal con- 
troverfy. For 

sdly, I infer that the law of England will not per- 

igainft mit a ilaver)% from the fafl of there never yet 

fl^very but villenage, and from the 

rfne- actual extindion of that flavery. If flave- 

ny”b- ry could have lawfully commenced here, or lawfully 

introduced from a foreign country, is there 

he ex- the moil remote probability, that in the courie of fo 
•n of 

iver/. many centuries a ilavery ihould never have arifen ? 
If a itmf race of flaves could have been introduced un- 
der the denomination of villeins, if a jiew Qavety 
could have }>een from time to time engrafted on thq 
flpck, WQttld the lavfs of villenage have 

Ijecoine 
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become obfolete for want of obje^s, or would not a 
fucceffive fupply of flaves have continued their opera- 
tion to the prefent times ? But notwithftanding the 
yafl extent of our commercial connexions, the faX 
is confeffedly othervvife. The antient flavery has 
once expired 5 neither natives nor foreigners have yet 
fucceeded in the introduXion of a ne^ flavery; 
and from thence the ffa-ongeft prefumption arifes^ 
that the law of England doth not permit fuch an 
introduXion. 

3dly, I infifl, that the unlawfulneis of introducing 
a ne^ flavery into England, from our American colo- 
nies or any other country, is deduciblefrom the rules of 
the Englilh law concerning contraXs of fervice. The 
law of England will not permit any man to enf^a^e 
himfelf by contraX. The utmofl, which our law allows, 
contraX to ferve for life ; and fome perhaps may 
even doubt the validity of fuch a contraX, there being 
no determined cafes direXIy affirming it’s lawfulnefs. 
In the reign of Henry the fourth (g), there is a cafe 
of debt, brought by a fervant againft the mafi:er^$ 
pxectttors, on a retainer to lerve for term of life in peace 
.and war for one hundred fliillings a year ; but it wa^ 
held, that debt did not lie for want of a fpeciality ; 
which, as was agreed, would not have been neceflary 
in the cafe of a common labourers falaiy, becaufe, as the 


3d. Argu- 
ment againit 
3 . ffew flavery 
from the 
rules of law 
againft fla- 
very by con- 
traft. 


(ff) *• f I4» 
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cafe 13 explained by Brooke in abridging ir, die latter 
is bound to ferve by'fi'atute {h)» This cafe is the only 
one I can hnd, in which a contraft to ferve for life is 
mentioned; and even in this cafe, there is no judicial 
decifion on the force of it. Nor did the nature of the 
cafe require any opinion upon fuch a contra£l | the 
action not being to ekabliih the contra^: againll the 
fervant, but to enforce payment againft the maller^s 
executors for arrears of falaiy in refped of fervice 
adualiy performed; and therefore this cafe willfcarce 
bear any inference in favour of acontraflto ferve for 
life. Certain alfo it is, that a fervice for life in Eng- 
land is not ufual, except in the cafe of a military per- 
fon ; whofe fervice, though in efie£l for life, is rather fo 
by the operation of the yearly a£ts for regulating the ar- 
piy, and of the perpetual ad for governing the navy, 
than in confeqitence of any exprefs agreement. How- 
ever;, I do not mean abfolutely to deny the lawfulnefs 
agreeing to ferve for life ; nor vvill the inferences I 
fliall draw from the rules of law concerning fervitude 
by con trad, be in the Icafl afTefled by admitting fuch 
agreements to be lawful. The law of England may 
perhaps give efted to a contrad of fervice for life ; 
but that is the ultra of fervitude by contrad in 

England. It will not allow the fervant to invelt the 
mader with an arbitrary power of correding im- 
prifoning (/) or alienating him; it will not permit 


(^) Bro, Abr. 53. 

f «) Lord Hobart faysj iBe body ^ a f emsn cannot be made JuhjeB 

ti 
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liim to renounce Llie capacity of acquiring and enjoying 
property, or to tranfmit a contraft of fervice to his 
ifrue(>^). In other words, it will not permit the fer- 
vant to incorporate into his con trad the ingredients 
of ilavery. And why is it that the law of England 
rejeas a contra£l of flavery ? The only rcafon to be 
aliigned is, that the law of England, acknowledging 
only the antient flavery which is now expired, will not 
allow the introdudion of a fpecies, even though 
founded on confent of the party. The fame reafon 
operates with double force againft a nei^) ilavery 
founded on captivity in war, and introduced from 
another country. Will the law of England condemn 
a ilavery commencing by confent of the party, 
and at the fame time approve of one founded on force ^ 
and moil probably on opprejjion alfo I Will the law 
of England invalidate a ne'W ilavery commencing in 
this country, when the title to the ilavery maybe fairly 
examined ; and at the fame time give eifed to a nenxj 
ilavery introduced from another country, when dif- 
proof of the ilavery muft generally be impoilible ? 


todijirefs or Imprijsntnent contrast, hut only ly judgment. Hob, 

I ihall have occahon to make ufc of this authority again in a fub- 
fequent part of this argument. 

(k) Mr. Mullo^ thinks, that fervants may contrail to ferve for 
life ; but then he adds, hut at this day there is no contrast of the ancefior 
can ohHge hls^ojicrity to an hereditary fervice^ ror can fuch as accept 
thofe fervants exercije the ancient light or dominion over them, no not 
Jo much as to life an extraordinary rigourt voithout fuhjeSttng them- 
Jeives to the law, Moll, de jor. marit, ift, ed* b. 3* c, i. f. 7, p. 388. 
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Tills would be reje^Ung and receiving a flavery" 
at the fame moment; reje£ling flavery ihekaji odious, 
receiving flavery the moft odious : and by fuch an incon- 
Ixiicncy, thewifdom and jttftice of the Englilh law 
would be compleatly difhonoured. Nor will this 
reafoning be weakened by obferving that our law per- 
mitted villenage, which was a flavery confeiTed to 
originate from force and captivity in war; becaule' 
that was a flavery coeval with- the firfl: formation of the 
Englifh conftitution> and confcquently had a commence- 
ment here prior to the eflablifliment of thofe rules which 
the common law furniihes againfl flavery by contract. 

Having thus explained the three great arguments 
which loppofe to the introduftion of domelHck flaveiy 
from our American colonies, or any foreign country, 
it is now proper to enquire how far the fubjeft is 
fefred by the cafrs and judicial decilions lincO 
or juft before the extindion of villenage. 

The firft cafe on the fubjed is one mentioned in 
Mr. Rufhworth’s Hift&rical ColhBims (/) ; and it is 
there faid, that m the eh*vsnth of EUtcaheth, one Cart* 
nvright brought & Jla^oe from Rufta^ and ^ouJd fcourgo 
him ; for ^hich he njoas q^iteftioned ; and si nvas refilmd^ 
that England nvas too pure an air for a flam to breathe 
In order to judge what degree of credit is due to the* 

(i) Ruftw* v.a«p, 46 g. 
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repsefcnUtion of this cafe, it will be proper to fare 
from whom Mr, Rulhworth reports it. En 1 657, there 
was a proceeding by informadon in the Star-Chamber 
againft tlie famous John Lilburne, for printing andpub- 
iiEhingalibel j and for his contempt in refuiing to anfwer 
Interrogatories, he was by order of the court impr'fmed 
till he fnould anfwer, and alfo whipped, pilloried, 
and fined. His imprifonment continued ti -1 1640, 
when the Long Parliament began. - Je was then rc- 
Icafed, and the Houfe of Commons impeached the 
judges of the Star-chamber for their proceedings 
agaijoil Lilburne. In fpeaking to this impeachment, 
the managers of the Commons cited the cafe of the 
Ruffian ilave. T herefore the truth of the cafe doth 
not depend upon John Lilburne’s alTertlon, as the 
learned Obferver on the Antient Statutes (m) feems to 
apprehend; but refts upon the credit due to the ma- 
*^gers of die Commons. When tliib is confidercd, and 
'"that the year of the reign in v/hich the cafe happened 
is mentioned, with the nameof t'le perfon who brought 
the flav^e into England ; that j:otabo;:e 72 or 73 yejrs 
had intervened between the and the re’ '.‘Ion of 
it ; and alfo that die cafe could rot be luppofed to 
have any influence on the fate of the impeachment 
againft the judges ; I fee no great objeTdon to a be- 
lief of the cafe. If the account of it is true, die 
plain inference from it is, that the Have i/as become 
free by his arrival in tingiand. Any other couliruc- 
tion renders the cafe unintelligible, becaufe fcourging, 

£#*) Barr. ObieTy, on Ant. Stat. :d p, 247, 
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cr even correcllon of a feverer kind, was allowed by 
the law of England to the lord in the puniihment of 
his villein ; and confequently, if our law had recog- 
nized the Rullian Have, his mailer would have been 
julUfied in Icourging him. 

The £rfl cafe in our printed Reports is that of JBuUf 
againll Pemiy ( u), which is faid to have been adjudged 
by the court of lung’s Bench in Trinity term 29th 
of Charles the fecond. It was an adlion of tro-ver 
for 10 (0) negroes ; and there was a fpecial verdid, 
finding, that the negroes were infidels, fubjefts to 
an inudci prince, and ufually bought and fold in 
as merchandize by the cufiom amongft 
merchants, and that the plaintiiF had bought them, 
and was in poiTefiion of them ; and that the defend- 
ant took them out of his polTefilon. The court 
held, that negroes heijzg ufuallj hottght mid fold amongfi. 

in India, and being inftdels (/), there 

(it) 2, Lev. aoi, & 3, Keb. 7S5, S.-e Hiil. 29. Cha, II. B. R, 
rot, 11:60 

According to Leunz, thi adtion was for ico negroes j but 
it a iniiiaii?, the rtcord only mentioning 10. 

(jp) Accor ling to iliis reafoning, it is lawful to have an infidel 
Have, but net a Chrifiian one. This diftindlion, between perfons 
of opptACtc peifuaHonj in religion, is very antient. Amongft the 
Jews, the condilioi: of the Hebrew Have had many advantages over 
that of a flave of fcrdgn extradlion. (See fedl. 37, of theDilTerta- 
tion on llavery prefixed to Potgiefler, Jus Germ, de Stat. Serv.) 
I'ijrmerly too the Mahometans pretended, that their religion did not 
xiiov, them to enflave fuch as fhould embrace it j but, as Bodin fays, 

might 
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might be a property in them fufEcient to maintain the 
aibion ; and it is faid that judgment nifi was given 
for ,the plaintiff, but that on the prayer of the 
counfel for the defendant to be further heard in the 
cafe, time was giv^en till the next term. In this way 
our Reporters date the cale ; and if nothing fur- 
ther appeared, it might be cited as an authority, 
though ar very feeble one, to fliew that the madcr's 
property in his negro flaves continues after their ar- 
rival in England, and confequently that the negroes 
are not emancipated by being brought here. But 
Jiaving a fufpicion of fome defe£l in the date of the 
cafe, I defiled an examination of die roll (f) ; and 
according to the account of it gl/en to me, though 
the declaration is for negroes generally in London, 
without any mention of foreign parts, yet from the 
fecial verdidl it . appears, that the aftion was really 
-brought to recover the value of negroes, of which the 
plaintiff had been poffeffed, not in England, but in 
India* Therefore this cafe would prove nothing 

the opinioft was little attended to in praflice. (Sec Bodtn. dc 
Kcpublica, Ub. x. cap. 5. de imperio fervili.) A like diftin£lion 
was made in very early times amongft Chriflians j and the author 
of the Mirroir in one place exprefles bimfelf, as if the diilindtion 
had been adopted by the law of England. (See the Mirr, c, 2. 
f, aS.) But our other antient writers do not take the Icaft notice of 
fuch a dmindbion, nor do 1 £nd it once mentiondd in the year- 
books 5 which are therefore ftrong prefpmptive evidence againft the 
receptionof it in our courts ofjuftice as law, however the opinion 
may have prevailed among ft divines and others in Jpeculathn^ S,eq 
Barr. Obferv. Ant. Stat. ad edit. p. 239. 

(^) The ro’l was examined for me by a friend. 
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in favour of flavery in England^ ev^n if had 
received the court’s judgment, which it never 
did, there being only an ukerius confilhm on the 
roll. 


The next cafe of tro<ver was between Gclly and 
Chz'2 in t'ic Common Pleas, and was adjudged in 
Iviic}u.ei2na3 term 5 th of William and Mary. In the 
Report of this cafe (r), the court is faid to have 
held, that trover will lie for a negro boy, becaufe 
negroes ore heathens ; and therefore a man may have 
property in them, and the rourt without averment will 
tahe notice that they are heathens. On examina- 
tion of the?W/ (j), I ilndtlvt the adtion was brought 
for various articles of merchandize as well as the ne^ 
gio; andlfufped, that in this cafe, aswellastlie 
former one, of Bistts and Fenny, the aftion was fjjt 
a negro in America. ; but the declaration being laidg5\ 
nerally, and there being no fpecial verdict, it is now 
too late to afeertain the fadi* I will therefore fup- 
pofe the a^on to have been for a negro in England, 
and admit that it tends to Ihew the lawfulnefs of hav- 
ing Begt'O Haves in England* But then if the cale is to 
be underftood in this fenfe, I fay that the cafe appears 
to have been adjudged without fclemn argument; that 
there is no reafoning in the report of this cafe to im- 
peach the principles of law, on which I have argued 

{} ) T. L, Raym. 147. 

(s) Ses Trin. 5 W. 8 c M. C. B. Roll* 407. 
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fc the revival of ilavery in En^^and 5 that unleft 
thofe principles can be controverted with luccefs^ J. 
will be iinp<;ffible to fuflain the authority c ^ lach z 
cafej and further, that it frauds contraUieted by z 
fubfequent cafe, in which the queflion of £avery came 
dire^lj before the court* 

The only otlier reported cafe of iro^er is that of 
Bmith againfc Gonld^ whicli v/as adjudged Mich . Ann 
in the King’s Bench. In trover (r) for feveral tamgs, 
and among the reft for a negro, mtgufuy \\ a.: pleaded, 
and tlrere was a verdid for the plaintii " v/irh jhveral 
damages, 30 1. being given for the negro ; and after 
argument on a motion in arreft of judgment, the court 
held, that tro^ver did not lie for a negro. 3 f in this 
cafe the adion was for a negro in England^ the 'Judg- 
ment in it is a dired conti-aaldion to the cafe of Gellj 
and Ck<ve* But I an inclined to think, that in ihic, as 
well as in the former cafes of tro^oer, the negroes for 
which the adions v/ere brought, were mf in England*^ 
and tliat in all of them the qiieftion was not on the law- 
fulnefs of having negro flatcs in England^ but merely 
whether trover wzs the proper kind ©f adion for reco- 
vering the value of a negro unlawfully detained from 
the owner in America and hzdia^ The things, for wiiicli 
trover in general lies, are thofe in which the owner has 
an abfolute property, without limitation on the ufe of 
them ; whereas the mailer’s power over the Have doth not 


2. Salk. 666.-^See alTo, x« Xi. Raym# 147* 
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mend to his life, and confequently the mafter’s pro-» 
perty in the ilave is in feme degree qualified and limited^ 
lamwiliingtofuppofe, that the cafes of trover de- 
termined on tills diilindion, and therefore!^ ill not in- 
iift upon any benefit from them in argument; though 
the laft of them, 'if it will bear any material inference, 
is certainly an authority againd flavery in England. 

The next cafe I fhall Hate is a judgment by the Eling’s 
Bench in Hillary 8 th and 9 th of William the 3d. Trefipafis 
m et armis was brought by Chamherlain (u) againH 
Harvey, for taking a negro of the value of lool. and 
by the fpecial verdict it appears, that the negro, for 
which the plaintiff fued, had been brought from Bar-' 
badoes into England, and was here baptized without 
the plaintiff’s confent, and at the time when the tref- 
pafs was ailedged, wasin the defendant’s fervice, 
had 6 1 . a year for wages. In the argument of this cafe, 
three quedions were made. One was, whether the fads 
in the verdid fufficiently fhewed that the plaintiff had 
ever had a veiled property in the negro {x ) : another 
was, whether that property was not deveffed by bring- 
ing the negro into England : and the third was, whe- 
ther trefipafis for taking a man of the value of lOoI. 
was the proper adion. After feveral ai*guments, the 

fa) I L. Raym. 146. Carth. 396. et 5 Afod. 186. 

(at) The hds which occafioned this queilion, I have omitted 
Jit the ilate of the cafe; becaufe they are not material to the 
^oelHon of /lavery in England* 


court 
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court gave judgment againll the plaintiiF. But I do 
confefs, that in the Reports we have of the cafe, no 
opinion on the great queftion of flavery is mentioned ; 
it becoming unneceiTary to declare one, as the court 
held, that the a£lion Ihould have been an action to re- 
cover damages for the /oj/s of the fervicet, and not to 
recover the ^alue of the Jlave. Of this caie, therefore, 
i ihall not attempt to avail myfelf. 

But the next cafe, which was an a£lion of indehi*^ 
tatus ajfumpfit in the King’s Bench by Smith againll 
Brtnme and Copper {xx), is more to the purpofe. The 
plaintiff declared for 20 1 . for a negro fold by him 
to the defendants in Lofidon ; and on fnotion in arreft of 
judgment, the court held, that the plaintiff Ihould have 
averred in the declaration, that the negro at the time of 
thefale^vas in Virginia^ and that negroes hj the la^s afid 
Jiatutes of Virginia are faleahle {j). In th efe words there 
is a direSi opinion againff the flavery of negroes in 
England: for if it was lawful, the negro would 
have been faleable and transferrable here, as well as 
in Virginia ; and flating that the negro at the time 

a. Salk. 666. The cafe is not reported in any other 
book; and in Salkeld the time when the cafe was determined is 
omitted. But it appears to have been in the King’s Bench, by the 
mendon of Lord Ch. J. Holt and Mr. J. Powell. 

(^) The Reporter adds, that the court diredled, that the plaintiff 
Ihould nmend his declaration. But after verilifl: it cannot furely be 
the pradlice to permit fo sjfintxal an amendment 5 and therefore 
the Reporter mufl have mifunderftood the court’s dlredlion. 


of 
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of the fale was in ^^trgbuay could not have lc2J' 
elTen tial to the fafilciency of the declaration^ But th^s 
influence of this cafe on the quclHon of flavery, is not 
by mere inference from the court’s opinion on the 
plaintiiF’s mode of declaring in liis adion. The lan- 
guage of the judges, in giving that opinion, is remark- 
ably Itrong againfl the flavery of negroes, and ex’-ery 
other netv flavery attempted to be introduced into 
England. Mr. Juftice Powell fays. In a ^villein the 
trwner has a property ; the «uiUein is an inheritance ; hut 
the lamo takes no notice of a negro. Lord Chief Jufiace 
Holt is fill more explicit ; for he lays, that one may 
te a ‘vlilclti In England ; but that as foon as a negro 
cemes into England^ he becomes free. The words of 
thefe two great judges contain the whole of the pro- 
pofltion, for liich I am contending. They admit 
property in the ^jilleini they deny property in the nc- 
They alTcnt to the* old flavery of the villein ; 
they difallow the ne^ flavery of the negro. 

I beg leave to mention one other cafe, chiefly 
^^js: die fake of introducing a flrong expreflion of 
the !?/c Lord Chancellor Northington, It is the cafe 
of Shunlty and Harvey, which was determined in 
Chancery feme time in March 1762. The q^ueflion 
was betv/een a negro and his former mailer, who 
claimed the benefit of a donatio ^nortis canfd made to 
the negro by a* lady, on whom he had attended as 
fervant for feve’-al years by the permllHon of his 
mafler. Lord Northington* as I am informed by a 

friend 
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Inend who was prefent at the hearing of the caufe, 
jdifallowed the mailer’s claim with great warmth, and 
gave coils to the negro. He particularly faid, Js 
foon as a man puts foot on Englijh ground ^ he is free: a 
negro may maintain an aaion cgainft his mafier for 
ill ufage^ and may ha^e a habeas corpus^ if refrained of 
his liberty (a). 

Having obferved upon all the cafes, in which therife 
is any thing to be found relative to the prefent law- 
fulnefs of ilavery in England ; it is time to confider 
the force of the feveral objeflions, which are likely 
to be made, as well to the inferences I have drawn 
from the determined cafes, ^ to the general doc- 
trine I have been urging, 

(») In the above enumerarion of cafes, I have omitted one, which 
wac Tbem^s GrantbanC^ cafe in the Common-Pleas, Hillary 2 & 3, 

Jam, 2. Being fiiort, I lhall give it in the wo^s of the Report, 
he bought a mnfter in the Indies, which was a man of that country, 
who bad the fia^e of a child growing out of hh brtaft as an excrefcency 
all hut his head. This man he Brought hither, and expofed to the fght 
of the people for prof:, *The Indian turns Cbriftian and was Baptized, 
and npas detained from bis mafter, who brought a homine replegiando, 
Jhertff returned, that he bad replevied the Body 5 but doth not fay 
the body in which Sir Thomas claimed a property', whereupon he was 
prdered to amend his return, and then the court <f Common Pleas bailed 
him, 3 Mod. I20,— It doth not appear, that the return wasev^r 
arpjed, or that the court gave any opinion on this cafe 5 and 
therefore nothing can he inferred fiom it, 

? ^ h 
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1. It may be Why it is that the U\^- 

4houlci permit the ancu/ii flavery of the <vi/Iei?!, auc^ 
yet difallow ailaveiy of modern commencement ? 

T o this I anfwer, that ^ilhnage fprimg up amongft 
car anceflors in the early and barbarous Hate of fo- 
ciety; that afterwards more humane cuftoms and 
^vifer opinions prevailed, and by their influence rules 
were eflabliihed for checking the progrefs of flavery ; 
^d that it was thought mofl: prudent to eifea this 
great obje^l, not znjla.ntanccnjly by declaring every 
flavery unlawful, but gradi^ally bv excluding a 
cace of flaves, and encouraging die voluntary eman- 
cipation of the ancient race. It 7/ould have fecmed 
an arbitrary exertion of power, by a retrofpedive 
law to have annihilated property, which, however 
incon'Vinlmt^ was ^ready vefled by lawful means j 
but it was poHcywithoutinjulHce"toreflrain/^.W 
acquifitions of it. 

2. It may be faid, that as there }s nothing to hin- 
der perlbns of free condition from becoming flaves by 
€i€kno<ivkdgwg themfelves to be villeins, therefore 4 
ww flavery is not contrary to law. 

The force of this obje£lion ^rlfes from a fuppofltion, 
that confejjion or ackntnohdgment of villenagc is a legal 
mode of creating flavery ; but on examining the nature 
of the acknO'Viledgment ^ it will be evident, that the law 

doth 
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^oth not permit villenage to be acknowledged for any 
fxich purpofe* The term itfelf imports fomething widely 
different from creation ; the acknowledgment ^ or €onfejpo7i of 
a thing, implying that the thing acknowledged or con- 
fefTed has a pre^viovt exidence ; and in all cafes, criminal 
as well as civil, the law intends^ that no man will con- 
fcfs an untruth to his own difadvantage, and therefore 
never requires proof of that which is admitted to be 
true by the peribn interelled to deny it. Beiides, it is 
not allowable to inftitute a proceeding for the awowjed 
and direB purpofe of acknowledging ^dllenage ; for the 
law will notallow the confeffidn of it to be received, ex- 
cept where villenage is alledged in an ad'verfe way : 
that is, only (^7) when villenage was pleaded by the 
lord agahifi one whom he claimed as his villein ; or 
by the villein againft Grangers, in order to excufe him- 
lelf from defending adions to which his lord only waa 
the proper party 5 or when one viWdin was produced 
to prove villenage againft another of the fame blood 
who denied the ilavery. If the ncknowoledgment had 
been permitted as a creation of ftavery, would the la\V 
ha^'e required, that the confellion ftiould be made in a 
mode fo ind.reB and circuitous as a fuit profeftedly com- 
menced for a different purpofe } If confelTion is a cre^ 
ation of ftavery, if certainly muft be deemed a creation 
by confent 5 but if cohfeffion had been adopted as a 
woluntary creation of ftavery, would the law have re- 
ftrained the courts of juftice from receiving confelEon> 
except in an ad<verfew%y} If confellion had been al-*- 
{a) C'o. Lirt. za.:. fa. 
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Io*A ed as a t^cde of creating fla\'’ery, woald the law havff 
received the confelTion of one perfon as good evidence 
of flavery in another of the fame hhod^ merely becaufe 
they were defeended from the fame common ancefior f' 
This laji circuntHance is of itfelf decifive ; becaaie it 
nscejfarily implied, that a flattery confeffed was a flaverjr 
by defeent. 

On a conlideradofi Of thefe drcumflalices attending 
the acknowledgment of villenage, I think itiinpoliible 
to doabt its being merely a confejjlon of that antiqm^ 
in the flavery, which was otherwife neceffary to be 
proved. But if a doubt can be entertained, the opi- 
nions of the greateft lawyers may be produced to remove 
it, and to fhew that, in confideration of law, the perfon 
confejjtng was a villein by defeent and in hkod^ In the 
year-book of 43. E* 3 (^). if is laid down as a genera! 
rule, that ^hen one claims any man as his villein ft Jhall he 
intended alvoays that he is his *villchf hy reafon of fiock. 
Lord Chief Juliice Hohart conliders villenage by con- 
feffion in this way, and fays (r), the confeffion in the 
court of record is not fo much a cr cation y as it is in fup^ 
pofal of Lrjs a declaration of rightful <vil!e?mge beforcy as 
a confejjion in other aSiions, Mr, Serjeant Rolle too, in 
his abridgmenr,when he is writing on villenage by ac- 
knowledgment, ufes I'ery fbong words to die fame eifefl:. 
He fays in one place (>/), it feems intended that title is 
3 * 4 - 

{c) Hob. 59. 

(d) z. Ho, Ab. 73 «, fl. 
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u made that he JhouU be a villein by defcent ; and in ano- 
ther place {e)y»it feems intended that title is made By 
yre/criptionj voherefore the tjfue Jhould alfo be villeins* 
The only inflance I can find of a native habendo, founded 
on a previous acknowledgment of villenage, is a firong 
authority to the fame purpofe* In the 19 th of Edward 2* 
(f) the dean and chapter of London brought a writ of 
neifty to recover a villein, and concluded their decla- 
ration with mentioning his acknowledgment of the 
villenage on a former occafion, inllead of producing 
their fuity or witnefies, as was neceiTary when the vil- 
lenage had not been confefied : but notwithftanding the 
Acknowledgment, the plaintiffs alledged a^/«/« of the 
villein with efpleesy or receipt of profits from him, in 
the ufual manner. This cafe is another proof, that a 
/eizin previous to the acknovoledgmentyvz^ the real foun- 
dation of the lord's claim, and that the acknowledg^- 
mentwasmcrely ufed to the villein fromconteffing 
a faft which had been before folemnly confeffed. How- 
ever, I do admit, that under the form of acknowledg- 
ment there was a pojjibility of collujively creating flavery ; 
but this was not pra^icable without the concurrence of 
the perfon himfelf who was to be the fufferer by the 
ftaud ; audit was not probable, that maty perfbns fhould 
be found fobafe in mind, fo falfe to themfelves, as to fell 
themfelves and their pofferity, and to renounce the com- 
mon prote£iion said benefit of the law for a hare mainte- 


(<) a.Ro. Abr. 734.pl, 

(/) Fitsh. Abr, Villenage 34. 
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nar4CCjwhich,by the ^ifeprovifioti of the law in this coun- 
fry, may always be had by the moll needy and diilrelied,' 
on terms infinitely Icfs ignoble and fevere. It Ihould alfd 
be remembered, that fuch a coilulion could fcarce be 
kjiholly prevented, fo long as any of the real and unma-- 
mimittcd defcendants from die antiev.t idlleins remained ; 
becaufe there would have been the fame polTibility of 
defrauding the law on the a6-ual trial of vilicnage, as 
by a prefvions acknowledgment. Befides, if cojlufions 
6f this fort bad ever become frequent, the Legiflature 
might have prevented their elFed by an extraordinary 
remedy. It feems, that antiently fuch frauds were 
fometimes pra^flifed ; and that free perfons, in order to 
evade the trial of adions brought agaiiill them, alledged 
that they were villeins to a Granger to the fait, which;> 
on account of the great improbability that a confeflion fo 
difadvantageous Ihould be vdd of truth, was a plea the 
common law did not fuFcr the plaintilF to deny. But 
«. remedy was foon applied, and the datute of (g-) 37. 
E. 3. was made, giving to the plaintiff a liberty of 
conteding fuch an allegation of villenage. If in thefe 
tbaes it ihould be endeavoured to revive domeftic Havery 
in England, by a like /ratidulent confeJUlok of villenage^ 
forely fo unworthy an attempt, fp grofs an evalion of 
the law, would excite in this court the llronged difap- 
pi^batipn and refentment, and. from parliament would 
receive an immediate and effedual remedy ; I mean^f 
a law declaring that villenage, as is mod notorioujly the 

W 57. ■E.3.C, 

faiSl, 
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has been expired for want of obje£ls^ 
and therefore making void all precedent confeilions of 
it, and prohibiting the courts of julHce from recording 
a confe£tQn of villenage in future. 

2. It may be objeaed, that though it is not ufual in 
the wars between Chriilian powers to enllave priibnerSj 
yet that fome nations, particularly the feveral ftates on 
the coaitof Barbary, ftill adhere to that inhuman prac- 
tice i and that in cafe of our being at war with them, 
the law of nations would jullify our king in retaliat- 
ing; and confequently, that the law of England has 
not excluded the pojjihility of introducing a mv ilarery, 
as the arguments againft it fuppofe. 

But this objection may be eafily anfwered; for if 
the arguments againft a ne^vil^very in England are well 
founded, they reach the ^ing as well as his 
If it has been ^t all times the policy of the law 
of England not to recognize any flavery but ^eantier4 
one of the villein, which is now expired; we cannot 
confiftently attribute to the executive power a preroga- 
tive of rendering that policy ineffedual. It is true, tJiat 
the law of natmzs may give a right of retaliating on an 
enemy, who enllaves his captives in war ; but then the 
^ercife of this yightmay be prevented or limited by the 
law of any particular comity. A writer of eminence (h) 
on the law of nations, has a pafTage very applicable to 

f^^’Rutherf. Inft. Nat. L, v. 2. p. 
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thx^ fubjeS:. His words are. If the dnjtl la^w of an} 
tion does not edhnxs of Jlavery^ prif oners of vjar nvho are 
taken hythat nation cannot he madt flakes ^ He is jufti- 
fied in his obfervation not only by the reafon of the 
thing, but by the praSiice of fome nations, where Ha- 
very is as unlawful as it is in England* The Dutch (i) 
when at war with the Algerines, Tunillans, or Tripej- 
litans, make no fcruple of retaliating on their enemies ; 
but Havery not being lawful in their European do- 
minions, they have ufually fold their prifoners of war 
as Haves in Spain, where flavery is Hill permitted. 
To this example I have only to add, that I do not 
know an inHance, in which a prerogative of ha^'ing 
captive Jlaves in England has ever been alTumcd by the 
crown 5 and it being alfo the policy of our law not to 
admit a nevs flavery, there appears neither reafon nor 
fad to fuppofe the exiftence of a royal prerogative to 
introduce it. 


ipfa fervitus inter Chrifitancs fere exoJevit, tu que^ut 
jen utmur in bo^es enptos^ Tojfumus tamsn, f isa placeat^ 
'jtimur quandoque adverfus ees, qui in nes ntuntur, Square et Belg^ 
jffw jSlgerietifcSf Tunitanoe^ Trtpoienfes in Oceano aut Mari Medi~ 
terraneo eapiuntj folent in Jervitutem Hifpanh vendere^ nam ipfi 
Selgee feroos non bahent, niji Afid Africa et America* Siuinanne 
1661, Ordinet Ceneraks AdmirAio fuo manddrunt^ pirates captos in 
fervHietem venderet, Idemque obf stratum eji anno 1664. Bynk«r- 
HioekQas«H* Jur, PuW, lib. x. cap* 
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4* Another objection will be, that there are Eng" 
glilhads of parliament, which give a fandion to the ila- 
T'ery of negroes ; and therefore that it is no<w lawful^ 
whatever it might be antecedently to thofe ftatutes. 

The Hatutes in favour of this objedion are thd 
5 Geo. 2. c. 7. (i) which makes negroes in America 
liable to all debts, fimple-contrad as well as Ipecialty, 
and the flatutes regulating the Afiican trade, par- 
ticularly the 32. Geo. 2. c. 3!. which in the preamble 
recites, that the trade to Africa is advantageous to Great 
Britain, and necelTary for fupplying it^s colonies with 
negroes. But the utmofi which can be faid of thefe 
ftatutes, is, that they hnpliedly authorize the flavery 
of negroes in America ; and it would be a fl;range thing 
to fay, that permitting Havery there ^ includes a per- 
miffion of Havery here. By an unhappy concurrence 
of circumllauces, the flavery of negroes is thought to 
have become neceifary in America ; and therefore in 
America our Legillature has permitted the Havery of ne- 
groes. But the flavery of negroes is unnecelTary in 
England, and therefore the Legislature has not extended 
the permilSon of it to England ; and not having done 
fo, how can this court be warranted to malce fuch an 
exteniion ? 

5. The flavery of negroes being admitted to be 
lawful aow in America, however queftionable it’s Jirfi 

W 5 0.2.c,7.f.4, 
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introdudion there might be, it may be urged, that the 
lex loci ought to prevail, and that the mailer’s property 
in the negro as a Have having had a lavvlal commence- 
ment in Amerlcay cannot be juiily varied by bringing 
him into England* 

I SHALL anfvver this obje<5tion by explaining the 
limitation, under which th&lex loci ought always to be 
received. It is a general rale (/) that the lex loci 
ihall not prevail, i? great inconveniences will enfuc from 
giving effedl to it. Nov I apprehend, that no inllance 
can be mentioned, in which an application of the 
lex loci would be 7nQre inconvenient, than in the cafe 
of flavery. It muil be agreed, that vohere tht lex loci 
cannot hai^e elFe£l without introducing the thing 
prohibited in a degree either as great, or nearly as 
great, as if there was no prohibition, there the 
greaieft inconvenience would eafue from regarding 
the lex loci, and confequently it ought not to pre- 
vail. Indeed, by receiving it in a cafe fo circum- 
llanced, the end of a prohibition would be fruf- 
trated, either entirely or in a very great degree ; and 
fo the prohibition of tilings the moH pernicious in 
their tendency, would become vain and fruitlefs. And 
what^r^.3:/^/* mconvsniences can we imagine, than thole, 
which would nece/Tarily refult from fuch an unlimit- 
ed facrilice of the mynidpal law to the law of a foreign 

(/ ) See the chapter d: Ugum diver Jarum in dherft 

P^rhip in Huber. Praele^, p. 538, 
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country ? I will now apply tliis general do6lrine 
to the particular cafe of oar own law concerning 
llavery. Our law prohibits the comme'nct/mnt of do- 
meilic llavery in E7jgland, becaafe it difapproves of 
llavery, and confiders it’s operation as dangerous 
and deftru<£live to the whole community. But would 
not this prohibition be vjholly ineffe^lual, if llavery 
could be hurcduced from a foreign country ? In the 
courfe of time, though perhaps in a progrefs lefs ra- 
pid, would not domellic llavery become as general, 
and be as completely revived in £ngla?id by intro- 
dudlion from our colonies and from foreign coun- 
tries^ as if it was permitted to revive by commence- 
ment here? and would not the fame inconvenien- 
cies follow ? To prevent the revival of domeftic 
llavery ejfeSlually, it’s introdudion muH be relifced 
uni^jerfallyy without regard to the place of it’s com- 
mencement ; and therefore in the inflance of llavery, 
the lex /orfmuft yield to the 7mtnicipal law. From 
the fad of there never yet having been any llavery 
in this country except the old and no^ expired one of 
fvillenage, it is evident, that hithcito our la^^s has 
uniformly controlled the lex loci in this relped ; and 
fo long as the fame policy of excluding llavery is re- 
tained by die law of England, it muft continue in^ 
titled to the fame preference. Nor let it be thought a 
peculiar want of complaifance in the law of England, 
that, difregarding the lex loci in the cafe of Haves, it 
gives immediate an entire liberty to them, when they 
brought here from another country, Moll of the 
K z other 
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Other European ftates, in which ilavery is difcoun-^ 
tc:nanced, have adopted a like policy. 

Ik «S'co//i 27 /f/domeflicflaveryis (m ) unknown^ except fo 
far as regards the (n ) coal-hewers and falt-makers,whofe 
condition, it mull: be confeiTed, bears fome refemblance 
to ilever/ ; becaufe all who La\7e once afted in either 
of thefe capacities, are compellable lo f;rve, and hxed 
to their reipeftive places of employment duiiiig life. 
But with this iingle exception, there is not the leak vef- 
tige of Ilavery ; and fo jealous is the Scotch law of every 
thing tending to llaver}% that it has been held todifallow 
contracts of fervice for life, or for a very long term ; as, 
for fixty years (0 J. However, no particular cafe has yet 
happened, in which it has been necelTary to decide, whe- 
ther a Have of another country acquires freedom on his 
arri\*al in Scotland. In 1 757 this queftion was depend- 
ing in the court of feEion in the cafe of a negro 5 but 

(«) See Cr^g. Jus Feud. lib. i. dieges. it, f, 32.'— Stair’s Inftit, 
b. 1. 1. s. f, ii, la. 

(;s) Forb. Inftlt, Part i. b. a, t. 3.— Macdoual, Inllit. 'vol. I, 

f, 68 . 

(tf) Macdoual. Iixftit. vol. i. p. 68. But I muft obferve, that 
in the cafe relied on by Mr, Macdoual, the term of fervice was 
not material circumftance* The contrafl was bet\veen the 

aud the crews of fome hlh boats ; the latter binding them- 
felves for a yearly allowance to ferve in their refpedtive boats dur- 
ing three times nineteen years, Jb not one rf them, during all 
that time, could remove ft om a particular village, or Jo much as from 
one boat to another n Sec DiA.Decif. tit. FaSium il!icitum$ 
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tlie negro happening to die during the pendency of the 
caoTe, the quefHon was not * determined. But when it 
is conlidered, that in the time of Sir Thomas Craig, 
who wrote at leaft 150 years ago, llaverywas even tlien 
a thing unheard of in Scotland, and that there are no 
laws {p ) to regulate flavery, one can fcarce doubt what 
opinion the lords offeflion would havepronounced, if the 
negro’s death had not prevented a deciiion. 

In the United ilavcry having fallen into dif-. 

nfe all their writers agree, that flaves from ano^ 
ther country become free the moment they enter into 
the Dutcli territories (r). The fame cuflom prevails 

^ Wall. Inftit. Law of Scotl. chap, on Mailer and Servant. 

(/>) Sir Thomas Craif, mentioning the Engiiih vilicaage, 
fays,-— efi apud »os ejuz ufus, et mauditum nifi quod Ton- 

nulla in hhro Regiae Majeftatis de nath'h et ad Lhertatcm proclaman- 
tilus prrponantur j qua et ab Anglorum mordus f:mt ; ecepta^ et nun^ 
quant in ujum nofirum deduSla, Crag. Jus Feud. lib. i. dieges. xi. 
f. 32. 

(q) Belga fervos non Babent, nifi in 4 fta^ Africa, et America* 
Bynkerih, Quaeft. Jur.Publ.lib. 1. c. 3. 

Another great Dutch’ lawyer adds, Nec cuiquam mot talium nunc 
Irnat Jefe ^oenundare, aut alidratione fetvitutis jure femel aheri addU 
cere* Voet Commentar. ad Panded. iJl). i. tit. 5, f. 3. 

(r) ^ernniue paulatim ah uju recejft, ejufque nomen hodie apud 
nos exol&vit^ adeo quidem ut fervi, qui aliunde hue adducuntur^ 
fmulac imperii noftri fines intrdrunt, invitis ipforum dominis ad liher^ 
tatem proclamare pojjint; id quod et aliorum Chrtftianorum gentium 
Piorihus receptum eft* Grenewegen d« Leg. Abrcgat. in HoUandia* 

&e.p.5. 

John Voet, in the placc^fcitcd Jn the preceding not^ ex:preflc« 
to the fame elFedl, 
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{n feme of the neighbouring countries, particulaii) 
Brffhanti and other parts of the Aiiftrian Netherlands ; 
and Gudellnus, an eminent civilian, who was formerly 
proftiibrofl:iwat Louvain in Brabant, relates fiom the 
annals of the fupreme counlel at Mechlin, that in the 
year 1 5 3 1 , an application for apprehending and furren - 
dering a fugitive ilavT from Spain, was on this account 
rejected (sj. 

Tn France tlie law is particularly explicit againll re- 
garding the lex loci in the cafe of domeitic flavery 5 and 
though, in fome of the provinces, a remnant of the 
antient fiuvcry is iHll to be feen in the perfons of the 
ferfsy or gens de main^morie, who are attached to parti- 
cular lands (t), as villeins regardant formerly were in 
England; yet all the writers on the law of France agree^ 
that the moment a Have arrives there from another coun- 
try he acquires liberty, notin confcquence of any writ- 
ten law, but merely by long ufage having the force of 
law. There are many remarkable inflances in which this 
rule againft the admiflion of Haves from foreign countries 
has had efre<Sl: in France. Two are mentioned by (nj 
Bodin ; one being the cafe of a foreign merchant who 
« 

(i) Gudeltn. de Jur. NoviiT. lib. r. c, 5. ct Vino, in Inftit. 
lib. I. tit. 3. p. edit. Heinccc. 

P/j See Inflit, au Droit Franc, par M. Argon, ed. 1753. lib, i, 
chap. I. p. 4* 

(u) Bodin, de Republic, lib. i. cap, 5, deimperio hcjili. See 
feveral other inftances mentioned in the Negro caufe in the X3th 
volume of the Caujes Celebrcs^ 

hsA 
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had purchafed a Have in Spain, and afienvards carried 
him into France ; the other being tlie cafe of a Spanifh 
ambaifador, whole Have was declared free, notwith- 
landing the high and independent character of the 
Have’s owner. This latter cafe has been objected to 
by fome writers J on the la^\) of Nations y who do not 
difapprove of the general principle on which liberty is 
given to Haves brought from foreign countries, but 
only complain of it’s application to the particular cafe 
of an ambaHador. But, on the other hand, V/icque- 
fort (x) blames the States of Holland for not following 
the example of the French, in a cafe which he men- 
tions, After the eHablifliment of the French colonies 
in South America, the kings of France thought fit to 
deviate from the ftrictnefs of the antient French law, in 
refpedto Ha very, and in them to permit and regulate the 
pofielfion of negro Haves. The firft edid for this pur- 
pofeisfaid to have been one in April 1615, and ano- 
ther was made in May 1685 (y) which is not con- 
fined to negroes, but regulates the general police of 
the French iHands in America, and is known by the name 
of the Code noir. But notwithftanding thefe edids, if 

( •w) Kirchner. de Legat. lib. a. c, i', num. 233.— and after him 
Bynkcrlhoek Jugc Compet. des Ambaflad. cd. par Barbeyr. c. 15, 
fi 3* 

{xj Wicquefort’s Embaflador, Engl. ed. p. z6S. 

(y) Decifions Nouvclles, par M, Denifart, tic. Negres.—Deni* 
fart mentions, that the edia of 1685 is regiltcred with the fovc- 
reign counfcl at Domingo, but has never been regiitered in any of 
the French parlianaents. 


negro 



C 74 3 

negroHaveswere carried from thePrendi American iriancfe 
into France, they were intitled to the benefit of the an- 
tient French law, and became free on their arrival in 
France (% To prevent this confequence, a tlurdedid 
wasmade inOftober 1716, which permits the bringing 
of negro flavesinto France from their American iflands. 
ThepermifTion is granted under various redriciions ; all 
tending to prevent the long continuance of negroes in 
France to reftrain their owners from treating them as pro- 
perty whilfi they continue in their mother country, and to 
prevent the importation of fugitive negroes ; and with a 
like view, aroyal declai-ation was made in Dec. i ), 
containing anexpofition of theedid of 1716, andfome 
additional provifions. But the antient law of France 
in favour of ilaves from another country, frill has 
if the terms of the edid of 17x6, and of the declara- 
tion of 1738, are not frridly complied with; or if the 
negro is brought from a place, to which they do not 
extend. This appears from two cafes adjudged fince 
the edid of 1716. In one fhj of them, which hap- 
pened in 1738, a negro had been brought from the 
ifland of Saint Domingo without obferring the terms 


(a) Mouvelle^ Decifion* par M. Denifrrt, tit. Negres, f. vj, 

{a) M. DenKart obferves, that theediftef 1716, and the declst- 

ration of 1733, do not appear to have been ever regiftered by the 
parliament of Paris, becaufe they are confideredas contrary to the' 
commoA law of the kingdom.— See hi$ NouvtUes Didfim) dt* 
Negtes^ 

(b) See Caufea Celcbres, vol, 13, p, 4pa« 
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bf the edid 1716; and in the other which was de- 
dded lb late as in the year 17^8, a Have had been 
brought from the Eaft Indies, to which the edid doth 
not extend : and in both thefe cafes the Haves were de- 
clared to be free. 

Such are the examples drawn from the laws and ula- 
ges of other European countries ; and they fully 
evince, that wherever it is the policy to difcountenance 
flavery, a difregard of the lex tod, in the cafe of ila- 
very, is as well juftified by general praBice, as it is 
really founded on necejjtty. Nor is the jujiice of fuch 
proceeding lefs evident 5 for how can it be unjuft td 
ide^eft the mafter’s property in his Have, when he is 
carried into a country, in which, for the wifeft and 
moft humane reafons* fuch property is known to be 
prohibited, and confe<juently cannot be lawfully intro- 
duced f 

6- It maybe contended, that though the law of Eng- 
land will not receive the negro as a Have, yet itmay fuf- 
pend the fevere qualities of the flavery whilft the negro 
is in England, and preferve the mafter’s right over him 
in the relation of a feiwant, either by prefuming a con- 
traa for that pUrpolb, of, without the aid of fuch a re- 
finement, by compulfion of law grounded on the con- 
dition df flavery in which the negro was previous to 
his arrive here- 


{d) NouT^Hes Dwifigas par M, jDcnifatt, tit, Negre^ f. 147* 
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Bvt infuperable difficulties occur againli modifying 
and qualifying the flavery by this artificial refinement. 
In the prefent cafe, at all events fuch a modification 
cannot be allowable*; becaufe in the return, the mafler 
claims the benefit of the relation between him and the 
negro in the full extent of the original flavery* But 
for the fake of ihewing the futility of the argument of 
modification, and in order to prevent a future attempt 
in the mailers of negroes to avail themfelves of it, I 
will try its force. 

As to the prefuming a cOntra£l of fervice agarnft the 
negro, I alk at what time is it’s commencement to be 
fuppofed ? If the time was before the negro’s arrival in 
England, it was made when he was in a Hate of fla- 
very, and confequently without the power of contrad- 
ing. If the time prefumed was fubfequent, the pre- 
fumption mull begin the moment of the negi-o’s arrival 
here, and confequently be founded on the mere fa£l of 
that arrival, and the conlequential enfranchifement by 
operation of law.* But is not a flavery determined 
^gamft the con fen t of the mailer, a llrange foundation 
for prefuming a contraiSl between him and the Have ? 
For a moment, however, I will allow the reafonablenefs 
of prefuming fuch a contraft, or I will fuppofe it to be 
reduced into writing ; but then I alk what are the termis 
of this contradl ? To anfwer the mailer’s' purpofo, it- 
muH he a contrad to ferve the mailer here ; and when 
he leaves this country to return with Mm into America,’ 
where the flavciy will agmn attach upon the negro. In 

plain* 
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flain terms, it is a contraft to go into flavery whenevei 
the znafler^s occafions fliall require. Will the law of 
England difallow the introduftion of ilavery, and there- 
fore emancipate the negro from it ; and )^et give eiFed 
to a contraft founded folely upon flavery, in fla^-ery 
ending? it is impOiTible, that the law of England 
can be fo inful ting to the negro, fo inconMent witlj 
itfelE 

The argument of modification, independantly of con- 
jtrad, is equally delufive,— There is no known rule by 
which the court can guide itfelf in a partial reception 
of flavery. Beiides, if the law of England would 
receive the flavery of the negro in any way, there can 
be no reafon why it ihould not be admitted in the fame 
degree as the flavery of the villein ; but the argument 
pf modification neceffarily fuppofes the contrary ; be- 
paufe, if the flavery of the negro was received in the 
fame extent, then it would not be neceifary to have re- 
courfe to a qualificaiion. But there is one other reafon 
flill more repugnant to the idea of modifying the fla- 
yery. If the law of England would modify the fla* 
yery, it would certainly take away it"s ntofl exception- 
able qualities, and leave tjiofe which are leafi oppreflive* 
But the modification required will be infufiicient for the 
mailer’s purpofe, unlefs the law leaves behind a quality 
jhe moft exceptionable, odious, and oppreffive ; an arhU 
trary power of reviving the flavery in it’s full extent;^ 
by remoyd of the negro to a place, in wlfich the fla\’ery 
L 7 
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jviU again attack a£on him with all its Brigitial (eve- 

' 


From this examination of the leveral objedlions ia 
favour of flavery k England, 1 think myfelf well war-' 
ranted to.obferve, tliatinftead of being weakened, the 
arguments againft llaveiy i„ England have derivedan' 
additional force. Therefult is, not merelykat negroes 
become free on being ^^ght into ^^s-countiy,^ but 

and»akWWi'nbtin»^fonly,butrfa^a!id>4/?tf»r 
tially i and confequently, that Mr. Steuart cannot have 
the leaft right over Sommerfett the negro, either in thn 
^ea.^^aaer of a Have, or in the one . of. an 

ordinary 'fervaat* 


4tt’Mr, Stea» 
■^rt*8:authq-;; 
fity to eii- 

fight to tiife 
iegro by 
tnuifporting 
him out of 


(e) Thi, anfwer to the argument ef mo<lj6cation, includes ap 
aafwertothefafpofitioa, that an i&ioaaf mfpafi per gutS fir. 
vieluma«!fie, will lie *r Ipfs of a negro’s Vernce. | am p«- 
fuarfed, that the in which that -r^y was loofely fuffiefied, 
was one in which theqpeftion was liottt a'n^to ,f 

See the cafe of iSuritiand Goaif. ». SalkrSSy.-^ther 
jwit juft hinted at in the ftme i^e^ is the writ of frsfiafi, 

which -u idt in tire leaftappEcable fe the' 
wany-ofeer flave. Jt fuppofes the plaintiff to have had 
one of 'the king’s enemies in hia cnftody as a prifoaer of war, 
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if he has any, by tranfporting the negro out of Eng-? 
land. Few words will be necelTary on this point, which 
jny duty as counfel for the negro requires me to make, 
in order to give him er[;ery pojjible chance of a difcharge 
from his confinement, and not from any doubt of fuccefs 
on the queilioi]i of flavery. 

If in Englan4 the negro continues a flaye to I^r. 
Steuart, he mull be content to have the negro fqbjeft 
to thofe limitations which the laws of villenage impofed 
on the lord in the enjoyment of his property in the vil- 
lein ; there b^eingno other laws to regulate flavery in 
this country. Bqt even thofe laws did not permit that 
high ad of dominion which Mr. Steuart has exercifed | 
for they reHrained the lord from forcing the villein out 
of England, The law, by which the lor4’s power over 
his villein was thus limited, has reached the prefent 
times. It is a law ^ made in the dme of the Firft Wil- 
liam, and the words of it are, prehihmus ut nullus ^ven- 
dathominm extra pairiam (jTJm 

If Mr, Steuart had claimed the negro as a l^rvai^t by 
contrad, and in his return to the habeas corpus had 
ftated a witten agreement to leave England as Mi% 
Steuart Ihould require, figned by the negro, and made 

* Wilk. L^, Sa^pn. p. 249. & 65, Leg. Gulialm. L 

(/)ThU law furmihe* one more argument again ft flaveiyim- 
poited from a foreign country. If the law of England did not dif- 
allow the admiftton of fuch a flavery, would it reilrain the 
taking his flare out of the kingdom ? 
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after Ki$ arrival in England, when he had a capacity of 
contrailing, it might then have been a quefUon, Whe.* 
ther fuch a contrad in writing would have warranted 
Mr. Steuart in compelling the performance of it, by 
forcibly tr^fporting the negro out of thia country ? I 
am myfelf fatisfied, that no contrail, however for- 
ImnJy entered into, would have juftihed fuch violence. 
It is contrary to the genius of the Englifh law, to al- 
low any enforcement of agreements or contrads, by 
any other cojnpnlfion, tlian that from our courts of juf- 
tice. The exercife of fuch a power is not lawful in cafes 
of agreements for property j much lefs ought it to be fb 
for enforcing agreements againft lii&perfon. Bolides, is it 
reafoaable to fupppfe that the law of England would 
permit ibat againft the fervant by contra^, which is 
denied againft the flu^e ? Nor are great authorities 
wanting to acquit the law of England of fuch anSneem- 
fiftency, and to ftiew that h cototrad will not warrant a 
/Compullion hy imprifonment^ and con fequently much left 
by iranfponingthe party out of thiskingdomr I^rd Ho-* 
bart, whofe extraordinary learning, judgment, and abi^ 
lities, have always ranked Hs opinion amongft the 
higheft authorities of law, e^prefsly fays (g)^ that the 
of A freeman emmt ht maiefv^e^ to diftrefs or im* 
ftifmment by contrast 9 hut o^y ij judgment. There 
however, one cafe, in which it is faid that the perform- 
ance of a fer^vice to he done abroad^ may be compelled 
without tl^ intervention of a court of juftice | I mean^ 


Hob. 61* 
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ihi cafe of an infanUapprintice^ bound by proper in- 
dentures to a mariner or other perfon, where the na- 
ture of the fervice imports, that it is to, be done out of 
the kingdom (h)^ and the party, by reafon of his itt^ 
fancy y is liable to a coercion not juiiifiable in ordinary 
cafes. The habeas corpus ad (i) goes a Itep further, 
and perlbns who^ ly contrdB in meriting ^ agree with a 
merchant or owner of a plantation, or any other per- 
fon, to be tranfported beyond fea, and receive earneft 
on fuch agreements, are excepted from the benefit of 
that ilatute. I mull fay, that the exception appears 
very unguarded, j and if the law, as it was previous 
to this ftatute, did intitle the fubjcft to the hejfeas cor* 
pus in the cafe which the ftatutc excepts, it can only 
operate in excluding him in that particular cafe 
from the additional provifions of the ftatute, and can- 
not, I prefume, be juftly extended to deprive him of 
habeas corpus, as the common law gave it before the 
making of the ftatute. 


Upon the whole,’ the return to the habeas corpus in 
the prefent cafe, in whatever way it is confidered, whe- 
ther by inquiry into the foundation of Mr, Steuart"§ 
tight to the perfon and fervice of the negro, or by refe- 
rence to the violent manner in which it has been at- 
tempted to enforce'that right, will appear equally un- 

3** Chau ii,^. %, f, 73^ 

. worthy 


Conclufi^ 



worthy of this court’s approbation. By ctnimamg 
theretnm, the revival ofdomefHc flaveiy will be rtor 
dered as impBiaicable by iioroduaion from our colom^ 
and from <jtier countries, as it is by c^ncmm here. 
Such *i^fe®«»tw^be n^tfs<^a^Ve to % pub- 


^ce, anj^b jirihci^Ies and autfam^e!^^!*^^ ^ ; 
ccHBt, b^^|5^^||^aB/flbftrufrin|f the admiilion of the 

Bhffland, wiU i»’ thefi 


